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By a MrusER of the Honourable the 
Houſe of Commons. 


Quod omnes tangit, ab omnibus tractari debet. 


Amicus: Plato, Amicus Socrates, fed Magis Amica Ve eritas, 


F; = * Patri ia, 


— et” an 4 


ro THE 
King, Lords and Commons, 
In this Preſent 


PARLIAMENT. 


* 


To the KING. 


GREAT SIR; 


«w OUR Majeſty's Loyal Subjects have Reaſon to 
be highly Senjeble of the Glory and Happineſs this 
Nation Enjoys in Two very Extraordinary Parti- 
culars ; that is, The Excellency of their King, and 
the Excellency of their Government. 


be Firſt hath been fully Demonſtrated, by Your Majeſty's 
Great and Glorious Aclions, to all the World ; The Latter 

ſeems rather zo be Underſkood by its Happy Effect, 

than its Happy Inſtitution ; and therefore a Plain and Brief 
Explanation thereof, is Humbly ſet forth under Your Majeſty's 

Gracious Patronage, in hopes that the Univerſal Love, 
which the People of England have gratefully Entertain d 
for Your Majeſty's Royal Perſon, may alſo be Extended 
to the Eſtabliſh'd Government. 


A 2 I 


— ts et 


— — 


The ErisTLE Dedicatory. 8 


— ————— 


2, . . | Fl 
It may be Obſervd, that in moſt ſormer Reigns there have] 0 


been J wo ſorts of Men within the Kingdom, who have. been] þ 
commonly known and diſtinguſh'd by the Name of, The Court} 0 
and the Country Party; but when their Profeſſionsl x 
have been compared with their Actions, the real difference 
betwixt them hath ever appeared to be no more than thu, 
That One Party were very Zealous for the King 

and Themſelves, and the Other for their King 

and their Country. Ne; 


But ſince, by the Experience of all Ages, it is apparent, 
the firſt Propoſition in this little 1 reatiſe is certainly true, 
T hat in all Monarchical Governments jt is Abſolutely Neceſſary, 
for the Common Good, to Preſerve a Right Under- 
{ſtanding between the King and the People, and 
that no King was ever Great and Glorious in England, but 
| He, that like Your Majeſty, became the Prince of his 
| Feople ; nor no People ever Happy but They, who, like Your 
Majeſty's Subjeits, perſorm'd a Cheerful Obedience to 
| their Prince, 1 Humbly Concerve, that I cannot Attempt to 
| do a better Thing ſor England, than to Endeavour to Con- 
| tinue and Eſtabliſh to all Poſterity the like happy Union 
in this Kingdom; and I don't know any better way to 
Accompliſh that Great End, than by Demonſtrating to all ſorts 
of Capacities, That the Happineſs and Proſperity of 
both Prince and People, doth Entirely depend 
upon Preſerving the Happy Conſtitution of the 
Eſtabliſſd Government. N 


Mp Mosr Gracious SOVERAIGN, 


As the Subject of thi Treatiſe, ſo the Author alſo db, 
with all Humility, depend upon Your Majeſty's Royal Pro- 
tection, that his Sincere Endeavours, for the Publick Good, 


may 
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nay not Suffer for any Involuntary Miſtake on one fade, or 

for want of Charity, or Love of Kingly Government, 
ll onthe other; and that he may have the Honour to Profeſs 
ny himſelf among ſt the Number of thoſe who are Entirely Devoted 
Th to the True Intereſt of their King and their Country, is 
SY the Hipheſt Ambition of, 


g May it Pleaſe Your MaJesTy, 
8 

Your Majeſty's Moſt Obedient, 
Y, Moſt Humble, 

„ and Moſt Dutiful 


0 i SBubject and Servant, 


Humphrey Mackworth. 


b, 
a, 
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To the Right Honourable 


Je LORDS Spiritual and Temporal, 


PARLIAMENT. 


My LorDs, 


T HE Excellency of the Government of England, by King, 
Lords and Commons, is a Subject worthy of the greateſt Con- 
fideration : and though, as a Member of the Houſe of Com- 
mons, I have Entitled this little Treatiſe, A Vindication of the Rights 
of the Commons of England, yet * humbly hope I have not been wan- 
ting, upon all Occaſions, to Aſſert and Maintain the Juſt Rights and 
Judicature of Your Lordſhips, or elſe J muſt confeſs I have ignorant- 
ly varied from my Intentions, and fail'd in that Great Rule that I 
have laid down as Neceſſary for the Common Safety; which is, To 
Preſerve the Juſt Ballance of the Conſtitution. 

My Good Intentions therefore, for the General Good, will, I 
hope, Plead my Pardon with Your Lordſhips, for any Error or Miſtake 
in Judgment, ſince I have not wiltully Tranſgreſſed the Bounds of 


Law or Reaſon, nor Aſſerted any Propoſition but what I Sincere] 


apprehend to be as Neceſſary for the Support of the Rights of Your 
Lordſhips, as of that Honourable Houſe where I am Entruſted to Sit 
as a Member, and where I hope l ſhall always Diſcharge my Duty 


_ with great Reſpec to Your Lordihips, as well as with Loyalty to my 


King, and Fidelity to my Country. 


And under this Character, together with an humble Aſſurance of 


my readineſs to change my Opinion, and acknowledge any Error, 
whenever | ſhall hear good Reaſons for it, as aiming at nothing but 
the Publick Good, and a Happy Union in this Kingdom, I humbly 
crave Leave (with all due Regard and Deference to your Lordſhipe) 
to Subſcribe, 3 
My LORD, 


Tour Lord ſbipt moſt Obedient 


and moſt Humble Servant, 


| 
Humphrey Mackworth. 


To the Honourable Rozen Tt HAR LET Fſq; 
Speaker, and all the Honourable the Knights, 
Citizens and Burgeſſes, in this preſent Parliament. 


Honoured 81 R "i | 
{ by little Treatiſe, in Vindication of the Rights of the Commons 1 


of Fngland, comes Naturally to Crave Tour Favour and Pro- (| 
teciion, 48 the Conſtant and Generous Patriots of Tour Country, | 

and the R-preſemativs of theſe very People, whoſe Rights are here (in 
all bumble manner) ſſerted and Maintain'd. 

And the Writer thereof doth Entirely depend on Your Vſual Candour, and / 
Fawoeurable Con ſtrudi ton of bis Proceedings, not doubting but his good Inten- 
tions, to Serve the Hublick will make an Apology for bis want of Performance. 

And yet there 1s nothing Affecis him more upon this Occ:ſim than a Juſt 
Apprehenſion and Concern for his Country, leaſt this Noble Subject ſhould 
any ways Suffer under his Management; eſpecially ſinte he Labours (at 
preſent ) under want of Time, as well as Capacity, to Treat of it in ſuch a 
Manner as becomes the Weight and Dignity thereof. | 

But ſince ſomething of this Nature ſeems Neceſſary to be done at preſent, 
in O. der to Create a Kight Underſtanding of theſe Weighty Matters, and 
to Preſerve that Haf ) Union in England that is Abſolutely Neceſſary for 
the Common Good of the King and Kingdom, be bumb'y Hopes that this 
Poor Acknowl:dgment of bis Duty may be favourably Accepted, till a bet- 
er be Performed. : 

And in the mean time, as be muſt confeſs that he bath a great Venera- 
ion for every Part of the Conſtitution of the Government of England, ſo 
among ſt the reſt ) for that Honourable Aſſembly the Houſe of Commons, 
phich bas been Eſtabliſb d by the Wiſdom of our Anceſtors, as the great 
Bulwark of the Rights and Liberties of the People of England; to 
be Preſervation of whoſe Rights, He can never doubt but every True 
ngliſh- man will give his Helping Hand, and Indeawour to Promote 4 
Ugbt Underſtanding thereof, with the like Diſ-interefted Leal as is here 
Ittempted by, 


— . - A 


GENTLEMEN, 


Your moſt Obedient 
Humble Servant, 


Humphrey MMackiworth. 


PREFACE 


Hen a Miſunderſtanding unfortunately happens be- 
tween any two Perſons or Bodies of Men, w hoaim at 
the ſame Common End, The Public Good; and whoſe 
Intereſt it is to be United, and Agree together, as the 

only Means to obtain that End, or even to preſerve themſelves; Tis 

plain, that it can be only a miſtake, or miſapprehenfion, on one {ide 
or other, and that be that by any means can Convince either, will cer- 


rainly oblige and pleaſe both. 


My hopes therefore are, That what is here humbly Offered to 
Conſideration, may, in ſome meaſure, contribute to ſuch a mutual 
Satisfaction. . 


For as there is nothing can Ruine Exgland but Unhappy Diviſions, | 
ſo there is nothing in the preſent Circumſtances can Save it but a 
Happy Union. | 


Divide & Impera, To Govern by Parties and Factions, may be a 
Maxim for Arbitrary Governments, but not in a Regulated Monarchy ; 
In England the direct contrary hath ever been obſerved, That when all 
Parties, eſpecially all the Branches of the Legiſlative Authority, have 
been United and Inſeparable, the Nation hath ever been found Iſu- 
perabie, and not to be Subdued. | 


It is certain, that no Perſon can Act more for the Intereſt of the 
French King, in this ConjunQure of Affairs, than by creating Ani- 
moſities and Differences in England : And no Perſon can act more 
againſt the French Intereſt, than by creating a happy Agreement. 


Since then we all ſeem to contend, who ſhall appear to be moſt 
Loyal to the King, and moſt Zealous againſt France, I hope we (hall 
all demonſtrate our Sincerity by our Actions, by doing thoſe things 
that are moſt likely to Pleaſe His Majeſty, and to Humble France; and 
that is, in His Majeſty's Gracious Expreſſions, By being firmly United 


among ſt 


Pre 
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among ft Our S 3 ſince nothing can contribute more to Our 5 afety at 
Home, or to Our being Conſiderable Abroad. 


Let x us ; therefore lay aſide all private We where the publick 
is Concerned: Let us not ſo much conſider wha are the Chief Mini- 
ſters of State, whether New or Old, as whether they do Faithfully 


Diſcharge their Truſts, and Execute the Duty of their reſpective Pla- 
ces, for the Genera! Good of the King and People. 


A Councellor of State, or Officer of Juſtice, is not to be Reve- 
renced and Eſteemed, becaule he is true to the Intereſt of this or that 


Party, but becauſe he is Juſt and Honeſt to all Parties, and True to the 
Intereſt of the King and Kingdom. 


But this l may be bold to ſay, and it appears by the e Expe- 


 rience of all Ages, That he who is Falſe and Ungrateful to his Creator, 


can never be Sincere, either to his King or to his Country. 


He that hath not Underſtanding to diſcern an Almighty Power, by 
all the wonderful Works of the Creation; or he that hath, and yet 
lives in open Defiance to the ſame, and in a wilful Habit of Sin and 
Debauchery; He that denies a dependance on a Divine Providence, 
and he that owns it with infinite Obligations, and yer diſcovers by his 


Actions, that he forgets them all, are equally Unworthy to be Truſted 


with the Honour of the King, or the Safety of. the People. 


Many Men (ſays a famous Author) have cood Sentiments in the 
moment you oblige them, but the Conſtitution of their Nature ſways 
them ſoon after, and they eaſily forget what they owe others, becauſe 
they only love themſelves: And as Fire converts all things into its 
own Subſtance, they only conſider Publick, Intereſts to convert them to 


their own Advantage, and equally deſpiſe thoſe who do them Good, and 
the State in which they receive it. 


This is moſt certain, That the ſame Qualifications which render Men 
worthy of Favours, are the ſame which make them capable and defi- 
rous to Acknowledge them: And on the contrary, The ſame ill Qua- 
lities which make Men unworthy of Favours, are the:ſame which make 
them ungrateful both to their King and their Country. 


And the Qualifications of any Mibiſter will always be ſuſpected, who 


ſhall at any time Endeavour to lay bis own Faults on the Sacred Perſon 


of his Prince, and to ſhelter himſelf from Juſtice by. a fatal Diviſion in 
bi Country. 
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5 PREFACE 


But let the Faults of Miniſters be what they will, they cannot be 8 
reater to an Earthly Power, than the Crimes of all other Men are in i: 
the ſight of Heaven; and therefore it muſt be the Duty of every Man 
co forgive others, as he would be forgiven himſelf : That is, upon the 

| ſame Condition of Repentance and Amendment. 


tl 


But if a great Miniſter ſhall at any time Offend, and perſiſt in his 
Error; if he ſhall Break in upon the Conſtitution of the Government, ue 
and at the ſame time Juſtify it to be Lawful, and ſo Endeavour to ho 
Eſtabliſh a Precedent which tends to the Ruine and Deſtruction of his {<< 
Native Country to all Poſterity, How can any Man pretend to ſay, that Re 
duriog ſuch Impenitency, he is Entitled to Forgiveneſs either from God 
or Man ? | 


The End then of Publiſhing theſe Occafional Thoughts, on the 
Rights of the Commons, is, Furſt, To demonſirate the Nature of the 
Conſtitution of the Government of England, by King, Lords and 
Commons, and thereby to Encourage all True Engliſbhmen, of what 
Degrees and Capacities ſoever, to put a Juſt value upon it, and to be 
| as tender of its Preſervation as of the Apple of their Eyes, as the 
if Nature and Excellency thereof doth require, and as that upon which 
1 depends the Honour and Safety of the King, and the Preſervation of iP? tu; 
the Rights and Liberties of all the People of England. 


In the next place, tis defign'd (with due Reſpe&t and Deference 
to the Great Officers and Miniſters of State, who ſhall ar at any 
time be concerned in the Adminiſtration of Publick Affairs) as | Ge 
an humble and kind Admonition to them, not to Offend againſt this % h 
happy Conſtitution; or if they do, (as the Beſt of Men may Err) He © 
that they ſtudy rather to Excuſe, than Juſtify their Miſtakes, and | 
find out any other way to fave themſelves, and palliate their Errors, 
(which may happen from the ſurprize of Extraordinary Honours and i 
Preferments) than by procuring an Impunity at the Price, and with the 
Ruine of their Native Country. 


q And in the third place, tis propos d wich all Humility and Defe- 
[ rence to better Judgments, to Demonſtrate the Nature of the Powers 
| and Proceedings, of Lords and Commons upon Impeachments, and i 
how they do mutually Support and Depend on each other for their 
? Common Safety, and thereby to promote a Right Underſtanding there- 
( of, and continue a happy Union between Both Houſes. 


And in order to this it has been confider'd, That the great End 


of Speaking and Writing, is to make other Men underſtand what is 
| Spoke 


8 „ 
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„ REASCD 
Spoke or Writ, and thereby to Convince them of that Truth which 
is to be demonſtrated. 


Many Things are plain when they are plainly expreſſed, which till 
then do often remain as Myſteries. 


When therefore the Intent of a Writer is to do Good to others, and 
not to gain Preferment or Applauſe to himfelf, he will rather ſtudy 
how to Conwince than Pleaſe ; and how to make that Truth, which 
ſeems evident to himſelf, appear fo to others, than to Entertain his 
Reader with uſeleſs and amuſing Oratory. 


But he muſt, at the ſame time, confeſs, That he thinks VE very 
fortunate in this particular, that he is at preſent to treat of ſuch 4 Con- 
e I ſtitution of Government, which needs no other Advantage to ſer it off, 
e ¶ than a bare Relation of its own Worth and Excellency ; and conſe- 
d quently, is more agreeable to the mean Capacity of the Writer. 


If any thing therefore, in theſe Papers, ſhall in the leaſt con- 
ne tribute to a Right Underſtanding of the Subject Matter, and conſe- 
ch [quently to a good Agreement between all Parties, the Intent thereof 
of bs fully Anſwered. | 


And if the Writer is unfortunately Miſtaken in any particular, (as 
Perſon of his weak Underſtanding very well may) he ſhall be obliged, 
or the diſcovery of his Error, to any Perſon that ſhall treat him as 
Gentleman, and as ſoon as he has an Opportunity to Conſider there- 
}f, he will as fairly Acknowledge the fame, or give his Reaſons to 
we contrary. 


But fince his Fnd is Serious and Sincere, for the Publick Good, he 

annot ſhew a Reſpect to any other Anſwer, than that which aims at 

ae ſame Advantage to the Publick as is hereby Intended; which is, To 

Convince all Parties of the real Truth, and thereby to promote a hap- 
y Union in this Nation. 


wers | The Writer indeed, cannot but be Senſible, that if there ſhall hap- 
and ſn at any time hereafter to be a Sett of Evil Miniſters in this Kingdom, 
their ey will be apt to be very much Offended at this well. intended Treatiſe; 
here · d for that reaſon it might have been eſteemed a Politick Part to have 
onceald his Name; but this he did not think for the Honour of 
Endhht Houſe of which he is a Member, leaſt their Enemies ſhould 
hat is;Þerle it as a Spurious Pamphlet, and as if the Writer had not a 


poke | | good 


PREFACE 

good Cauſe to Defend, or wanted Courage to own it; and there- 
fore this is his true and real Satisfaction, Ibat he ſhall either in ſome 
meaſure contribute to the Preſervation of the Happy Conſtitution of the 
Government, and thereby promote his own and his Countries Welfare to- 
gether, and prevent the Unhappineſs of an Evil Miniſtry to this Nation; 
or elſe have the Honour to Suffer in ſuch a Glorious Cauſe, In Defence of 
the Rights of the CITY of England. 


But if this Treatiſe fall! into the hands of Perſons Zealous and Af— 
ſectionate for the True Intereſt of their Native Country, it may per- 
haps be of ſome Uſe to Promote a Right Underſtanding between all 
Parties, and to Continue a Happy Union between the King, Lords and 
Commons, which is Abſolutely Neceſſary for the Happineſs and Safety of 
England, and for the Attaining thoſe Great Ends which all Good Men 
do Heartily Wiſh and Deſire : And that is, To Secure our Trade, and Pro- 
mote our ManufaGiures : To Pay our Pers, and Aſſiſt our Allies: To 
Employ our Poor, and Preſerve our Religion : And, in ſhort, To Put a 
Timely Stop to the Exorbitamt Power of France, and to Advance the Ge. 
neral Good " the Ki ing and Kingdom, 
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CHAP. L 


Of the Nature and Excellency of the Government of England F 
by King, Lords, and Commons. 


HE Happy Conſtitution of this Government (which is the Glory 
and Happineſs of England, and the Wonder or Envy of all the 
World) is founded on theſe following Maxims and Prudent Conſe- 
derations : | : 


Thar in all Monarchical Governments it is abſolutely Neceſſary, for the Com- 
mon Good, to Preſerve a Right Underitanding between the King and the 
People. 


That therefore it is Neceſſary, in all ſuch Governments, that whatever Miſ- 
managements happen, No Blame or Wrong be [mpnted ts the King. 


That as it is Neceſſary to take Care that no Blame be imputed to the King 3 


ſo it is alſo Neceſſary to take as much Care as poſſible, That ud Wrong be done 
to the People. 


That therefore when any Wrong is done, the People may have a Legal f "OY 


dy for Redreſs thereof. 


8 That 
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— 


That the King and the People are like the Head and the Body, and do mutu- 
ally depend on each other. | 


hat as t People depend on the Protection, Juitice and Conduct of the 
P 8 ſo ghe Prince depgnds on the Subje#iom, Strength and Treaſure of the 
Pepe... %._ © * | 45 


That therefore it is the Interest of all Kings and Princes, to Govern in ſuch 
a manner as is Conſiſtent with Reaſon, and with the Rights and Liberties of 


1 2 1 | 5 | 
That Order thereunto , and to prevent Miſtakes, it is very Requiſite and 


Conv&ieng, that (q far as mag be) the Prexdgatives of the King,and the Right: 
of the People, be Declared and Aſcertaned. | = 


$ * 
. - 
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That therefore a Regulated or Limited Monarchy, according to ſuch Declara- 
tions or Laws, founded upon Reaſon and Juſtice, is the moſt Happy, Secure, and 
Beſkſort ot Government, both tor the King and the People. 


That in all ſuch Monarchies it is Abſolutely Neceſſary, for the Common 
Safety, that the Prerogatives of the King, and the Rights of the People, be Se- 


cured to each other by 4 Prudent Diitribution of Power , in the Original 


Frame and Conſtitution of the Government. 


That therefore the Abſolute, Supreme, and Legiſlative Authority, (which is 
neceſſary to Support all Governments againſt Contingencies) be Lodged (not in 
Ore) but in Three diſtinct Perſons or Bodies, United by Intereſt in the ſame 
Common End, The Publick, Good. : 

That theſe Three Branches of the Supreme Authority, have alſo ſeveral parti- 
cular Powers lodged in them, as Mutual Securities, for the Common Safety, to Afſi 
each againſt the Encroachments of the other, which may not be Legally defeated or 
made Impracticable. 


That the ſaid 4bſolute, Supreme, and Legiſlative Authority in England, be Lodg'd 
in the King, the Lords and the Commons : With the King as Supreme, and Com- 
mon Father of his Country : With the Lords as Perſons of great Honour, Quali- 
ty and Eſtates, and conſequently highly concerned for the Publick Safety. With 
the Commons as they are the Repreſentatives of the People ; and with all Three 
together, as United by Intereſt in the ſame Common End, The Publick Good. 


That the King, Lords and Commons, have alſo ſeveral particular Powers and 
Authorities Lodged in them, as Mutual Securities for the Common Safety: That 
is to ſay, That the King have the Power of making War and Peace, of Com- 
manding the Militia and Forces of the Kingdom, of Calling and Diſſolving 
Parliaments, of Appointing all Officers Eccleſiaſtical, Civil and Military; and, 
in ſhort, all. other Powers and Prerogatives that a Wiſe and Good Prince can 
deſire, to make him Happy and Beloved at Home, as well as Potent and Re- 


ſpeFed Abroad. 


That 


lat 
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of the Commons of ENGLAND. 3 


That the Commons, as Repreſentatives of the People, have (among(t other 
things) the Power of Levying Money, and of Izpeaching and proſecuting Evil 


Miniſters, as a neceſſary Security to preſerve the Rights and Liberties of the People. 


And that the Lords be Entruſted with a Right of Judicature, and as another 
Branch of the Legiſlative Authority, to preſerve a Ballance of Power between 
the King and the People. 


That as the King, Lords and Commons, united together, have an Abſolute 
Supreme Power, to do whatever they ſhall think neceſſary or convenient for 
the Publick Good, of which they are the only Judges, there being no Legal Power 
on Earth to Controul them; ſo the ſeveral and particular Powers Lodged in them 
as Branches of the Supreme Authority, as Mutual Securities for the Common Safety, 
and as Checks one upon another, muſt in their Nature be Supreme and Abſolute 
againſt all but one another. 


That the Lords and Commons therefore have Power over the Courts of 
IWeſtminſter-Hall, but the Courts of Weſtminſter- Hall have no Power over the 


Houle of Lords or Commons. 


The Lords have a Power upon a Writ of Error, to Reverſe the Judgments 
of the Courts of Meſtminſter-Hall; and the Commons have a ſtanding Committee 
for Courts of Juſtice, to Inſpect into the Abuſes in thoſe Courts, either by Cor- 
ruption in the Judges, or Extortion in the Officers; but the Judges of thoſe Infe- 
rior Courts have no Power to judge of the Legality of Proceedings, in the High 
Court of Parliament; for that would be to Invert the Order of Juſtice, and Sub- 
vert the Conſtiuition eſtabliſhed for the common Safety. | 


The King, Lords and Commons therefore, as Supreme, have Su- 
perior Powers, and the Liberty of Exerciſing them ( according to the 
Nature and Conſtitution thereof) as they in their Reſpective Wiſdoms and 
Diſcretions ſhall think moſt conducing to the Publick Good, without rendring 
any Account for the ſame; that is, the King, by Advice of his Council, (iz. 
the Privy Council in Matters of State, and the Judges in Matters of Law) and 
according to the Noble Conſtitution of the Monarchy hereafter ſet forth ; may 
Exerciſe the High and Great Prerogatives of Making War and Peace, Calling and 
Diſſolving Parliaments, &c. and no Miſmanagement is to be imputed to the King, 
but to his Miniſters. 


The Houſe of Lords being a Great Council within themſelves, are Entruſted 
with the Exerciſe of the Power of Judicature on Impeachments, upon Honour ; 
They are not bound up by an Oath,nor reſtrained by a Jury; but they ſupply the 
Place of Judge and Jury, and determine according to Right and Juſtice, and ac- 
cording to their Lordſhips great Judgments and Diſcretions,trom which there lyes 


no Appeal. 


And the Houſe of Commons, being a Numerous Body, the Repreſenta- 
tives of the People, and another Great Council within themſelves, have the Power 
of Impeaching and Proſecuting Evil Miniſters, and other Great Offenders, as they in 
their Diſcretions ſhall judge requiſite for the Publick Safety; and are not accoun- 
table for the ſame to any Superior Power. 


And 
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1 Alnd 'tisabſolutely neceſſary for the Safety of Eugland, That ſuch large Powers 


ſhould be lodg'd ſomewhere, to preſerve the King and People from the Secret De- 
ſigns of Contriving and Ambitious Men, who will be endeavouring in every Age, 
to Overturn the Happy Conſtitution of the Government, and to accompliſh 
their Wicked Ends by ſuch dark and hidden Meaſures, which though manifeſt 
and Apparent by their Evil Conſquences and Effects, yet may not immediately 
admit of a plain and poſtive Evidence. 


Since therefore theſe Supreme Powers are neceſſary for the Common Safety, and | 
no Perſon can aſſign any other Bodies of Men in England, that are more fit to 
be Entruſted with theſe Powers than the King, Lords and Commons; every | 
Rational Man ought to ſubmit to the Eſtabliſh'd Government, and not pre- 4 
ſume to argue againſt it, upon any Suppoſition of Miſaanagement in the King, . 
Partiality in the Lords, or Delay in the Commons; ſince it is the Higheſt and Beſt t 
Security for the Rights and Liberties of the People of England, that the Nature 
of the Government will admit. 


And when there is Occaſion to Debate concerning theſe Sapreme Powers of 1 
King, Lords or Commons, we muſt not argue like Lawyers in Weſtminſter-Hal, 
from the Narrow Foundation of Private Cauſes of Meum and Iuum; but like 
Stateſmen and Senators, from the Large and Noble Foundation of Government, hs: 
and of the General Good of the King and People. 9 


But altho' theſe Supreme Powers are above the Juriſdiction of all Iaferior 
Courts, and may be Exerciſed according to the Diſcretion of the Reſpe- th 
ctive Parties; yet They muſt of Neceſf ty be Limited and Bounded by one 
another in ſuch a manner, that one may not be allowed to Encroach on the other; And 
that it may not be in the Power of any one to defeat the Right or Power that is Lodged W 
in any other, or render the ſame Impracticable; but that all Three may Subſiit together Ste 
for the Common Good, and each of them be able to Attain the End for which they were A 
Eſtabliſbed : For if otherwiſe, the whole Pg of the Conſtitution will be 4½ Lo 
appointed, and theſe Three Powers will not be Checks one upon another, nor be 
Mutual Securities to Preſerve the Common Safety, as was intended. 


This is the plain Rule, by which we are upon all Occaſions to meaſure and 
ſet out the Bounds and Limits of the Legal Authority of the King, Lords and | — 
Commons. This is the Infallible Touchſtone, by which we are to trie the Le- 
gality of all Claims and Demands of Power by every Branch of the Legiſlative 
Authority : This is the Ne Plus Ultra, the utmoſt Boundary to their Reſpective ou 
Authorities. | 


Hence it is that the Commons have always inſiſted, That the King's Great and 
High Prerogative of Pardoning Offenders is yet ſo limited and reſtrained, that it 
cannot extend fo Pardon Impeachments ; becauſe the King cannot defeat that | 
Power in the Commons, which isappointed as a Check upon the Prerogative 
it ſelf, and is the Great Bulwark of the Rights and Liberties of the People, 
againſt an Evil Miniſtry and Arbitrary Power. For if the King can Command an Un- 
lawful thing, to the prejudice of the People, and afterwards Pardon the Evil Mi- 
niſter that puts that Command in Execution, there can be no manner of Security 
for the Rights of the People. 


Hence 
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Hence it came to be Determined in the Caſe of the Five Popiſh Lords; That 
the Office of High Steward, upon Trials of Peers, is not Neceſſary to the Houſe of 
Peers , but that the Lords may proceed in ſuch Trials, if a High Steward be not 
Appointed according to their humble Deſire : Becauſe, if ſuch an Office were neceſſa- 
ry, then the King (by not Appointing a High Steward_) might defeat the Judi- 
cature of the Lords, and render the Exerciſe of that Power ImpraGicable, 


which is Appointed as another Check upon the Prerogative, and to prevent any 
Encroachment on the Rights of the People. 


| 
. And hence it is, that neither the Lords nor Commons can have ſuch a Legal 
{ Power, which is able to defeat the Power of each other ; and which would 
: only be a Power to Deſtroy the Ballance of the Conſtitution, and Ruine 
2 themſelves. | 5 | 
And thus it appears, that the ſeveral and reſpective Powers Veſted in the King, 
Lords and Commons, are Mutual Checks and Mutual Boundaries to one another, but 
of are not to be Limited by any Authority beſides their own. 


U. Theſe Supreme Powers therefore are as great as the nature of ſuch Powers 
ke will admit, and as the King, Lords or Commons can Reaſonably deſire ; and the 
nt, ¶ greater they are, the greater are the People of England, for whoſe Security they were 

Eſtabliſhed : But then they mult agree together in the Exerciſe of their Powers, 
: and not Interfere or Claſh with one another, for thereby they will both deſtroy 
* themſelves, and the End for which they were Eſtabliſhed. | 


Every Body Natural (that has a Rational Soul) hath an Underſtanding, a 
ind Will,and a Memory, for the Safe and Prudent Government of that Body ; and the 
Iged greater and more Extenſive thoſe Faculties are, the greater is the Happinels and Safc- 
ther ty of that Body Natural: So, in the Great Body Politick of the Kingdom, the King, 

: Lords and Commons, do Compoſe the Soul of that Body Politick, and are Entruſt- 
dij- ed with the Safe and Prudent Government thereof 5 and the greater thoſe 
r be if powers are, the greater is the Happineſs and Safety of that Kingdom. 


But as in the Body Natural, if the Onderſtanding pretends to Judge before 
the Memory has truly Stated the Caſe, or the Will to make a.Choice, before the 
4 Underſtanding is Conſulted, the End for which theſe Faculties were appointed 
will be defeated-—$So the King, Lords and Commons, mult Agree together, 
and Aſſiſt each other in the Exerciſe of their ſeveral and reſpective Powers, 
without the leaſt Encroachment upon one another, or elſe they will not Anſwer 
the End for which they were Eſtabliſhed. | 


Le- 
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— The King therefore may Exerciſe his Prerogative to the higheſt Extent of 


Power that the Nature thereof will admit, and that does not Iavade or Defeat 
_ he Juſt Rights of the Lords or Commons. 
4 ; 


ople, | And the Lords may Exerciſe their Right of. Judicature to the higheſt Extent of 
Un- Power that the Nature thereof will admit, and which does not Invade or 
Mi- Defeat the Prerogative of the King, or the Rights of the Commons ; and 
urtty ne Cormons may Exerciſe he Power of Impeaching, and Proſecuting Evil 
Miniflers, Veſted in them, for the Security A the People, to the higheſt Extent 


of 
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of Power that the Nature of the Thing will admit, and that does not Invade or 

Defeat the King's Prerogative, or the Juſt Right of Judicature in the Lords : 

But none of them can Extend their Power to Defeat, or make Impracticable, the 

Power of any of the other, without deſtroying the Balance ot the Conſtitu- 
tion; and, in the Conſequence thereof, Deſtroying themſelves. 


1 


The Three ſeveral Powers Veſted in the King, I ords and Commons, are like * 


the Three perfect Conchords in Muſick, which being exactly Tun'd to one another, 


upon proper Inſtruments, make admirable Harmony; but if you ſtretch any 
one string, beyond its proper pitch, you put all out of Tune, and deſtroy the 
whole Conſort. 


But as a Diſchord in Muſick may ſometimes be brought in, to make the Ear more 
ſenſible of the ſweetneſs of the following Conchord, fo a Diſchord in Politicks 
may poſſibly give occaſion to many perſons to take more Notice of, and 
be better Pleaſed with the Harmony and Excellency of the Effabliſoed Oo. 


vernment. 


And herein conſiſts the Excellency of the Government of England, 
That it is not only the beſt ſort of Government in the World, both tor the 
King and the People, when the Happy Conſtitution thereof is Preſerved, but it 
is admirably well Contrived, and every thing provided that was poſſible for 
its Preſervation : For, 
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Our Wiſe Auceſtors have ſo Prudently diſpoſed and diſtributed the Þ 
Supreme Powers, in the Original Frame and Conſtitution of the Govern- Þ 
ment, that it is manifeſtly the Intereſt of King, Lords and Commons, Inviolably 
to Preſerve to each other the ſeveral and reſpective Rights and Powers belong- 2 
ing to them, and not to Encroach upon one another. For, 


In caſe any Incroachment be made on the Prerogative of the Crown, | 
it wil! only leſſen that Power that is to Protect the People, and conſequent- 
ly leſſen the Safety and Security of the People, that are to be Protected by that 


over. | 


And in caſe any Incroachment be made on the Rights and L ibertie: Þ 
of the People, or of their Repreſentatives, it will only leſſen that Strength 
that is to Support the King, and conſequently leſſen the Power and Intereſi | 
of the King, that is to be Supported by the Strength and Treaſure of the 
People. ? 

And ſo in caſe any Encroachment be made on the Legal juriſdiction 
of the Houſe of Lords, it will only leſſen that Power, that is the very Band 
of Union between the King and the People; and conſequently, leſſer the Secu- 
rity of both King and People, that is to be Preſerved by that Mediation. ; 


And there has not only been Care taken to make it the Intereſt of all Par 
ties Concerned to Preſerve the Eſtabliſhed Government, but the Nature of th: 
Eſtabliſhment is ſuch, that it does in a manner Preſerve it Self: For the Supre T 
Power is not Lodged in One, leaſt he ſhould be Arbitrary 5 zot in Two, le: 
they ſhould fall out, and there be none to interpoſe betwixt them; but, 
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Such is the Happy Conſtitution of this Government, that it conſiſting of 
Three diſtin Branches of the Supreme Authority, who are Mutual Securities, and 
Checks one upon another, for the Common Safety, if a Miſunderſtanding happen 


between any Two, there is ſtill One left, whole Intereſt it is to Reconcile the Dif- 


1 * PPP ˙ Ä ey TSR n 


< 
5 


: ſon, but by Long — 


ference :\And if any One endeavour to Advance their Power beyond its Juſt 


Bounds ahd Limits, there are al ways Two againſt that Ore to Preſerve the Ballance 


of the Conſtitution. 


But the Excel/ency of the Government of England, is not only Proved by Rea- 

erience; this Nation having, for many Ages, Flouriſhed 
under the ſame Conſtitution of Government, by King, Lords, and Commons, 
and from Generation to Generation preſerved their Liberties, whilſt many of 
our Neighbours have loſt their Ancient Form of Government, and their Liberties 


together: | 
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CHAP. II. 


Of the Eſtabliſhment of Publick Officers and Miniſters 
of State, and how the Rights of the King and the 
People are thereby Secured. | 


1 Order to Preſerve a Right Underſtanding between the King and the People, and 


that zo Miſmanagement in the Government be Imputed to the King, nor yet 

any Wrong done to the People, without a Remedy, It is-Neceſſary that all 
Publick Acts of Government be performed by Publick Officers; for if done by the 
King, and any Miſmanagement happens, either the People muſt loſe their Rights, 
or the Blame be Imputed to the King : Neither of which ought to be Admitted. 


That therefore theſe Publick Officers be Anſwerable for all Publick As done 
by them, both to the King and to the People; and in Order thereto — 


That all Grants, Patents, and Publick 4Fs of Government, be Enurolled, and 
made Matter of Record. 


That theſe Publick Officers, or the Chief of them, as the Lord Chancellor, and 
the Lord Treaſurer of England, the Judges, &c. do take an Oath of Office, and 
therein, (amongſt other things) Do Swear, well and truly to Serve the King and 
his People in the Office of Chancellor or Treaſurer, &c. reſpectively. 


That 
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That ſuch a Prudent Eſtabliſhment be made of all theſe Publick Officers, that 
one may be a Check, upon another, for the Common Safety > And that 20 Per- 


ſon preſume to undertake any Two Offices, that are Checks one upon another, 


whereby the King and People loſe one of the Great Securities for the Safety of 
the Nation, and the Officer is left at liberty without Controul, to a& contrary 
to his Duty, and the Intereſt of the Publick. | | 


That the King have the Power of appointing Publick Officers at his Will 
and Pleaſure, for the Security of his Prerogative. The Repreſentatives of the 
People have a Power of Impeaching them tor any Miſmanagement, and Breach 
of Truſt, for the Security of the Rights and Liberties of the Commons of Eng- 
land : And the Lords have the Power of Judging, whether their Actions are 
Fuitifiable or not, for the Common Security of all Parties. 


The Exerciſing all Publick Acts of Government, by Publick Officers, is 20 
Reſtraint upon the Juſt Prerogative of the King: Firſt, Becauſe the King has 
the Choice of them, from time to time, at his Will and Pleaſure. Secondly, 
Becauſe theſe Miniſters are Bound to Obey the King in all Lawful Things. And 
the Law preſumes, That no King (who is the Father of his Country) will Com- 


mand that which is Unlawful ; or if he do, That when he is made Senſible of | 


it, he will Recal his Order. 


The Law therefore wiſely Provides for the Safety of the People, without 
Invading the Prerogative of the Crown, and has made it not only the Duty, 
but the Intereſt of every Miniſter (for his own Satety) to Inform His Majeſty 
of the Legality of all Proceedings: 1. By Words, by an humble Declaration of 
the Senſe of the Law : And if that will not prevail, then to Convince His 
Majeſty of his Sincerity, by his Actions; and that is by a Reſignation of his Oſſice. 


All Good Princes will be Convinced by this Rational, Honourable, and Self- | 


Denying Argument, and will rather Commend the Fidelity of his Miniſter, 
then be Offended with him. But if it ſhould happen hereafter, in a future 


Reign, that the Prince will not be Adviſed, but ſhall Accept the Reſignation of ' 


his Officer, That Mzziſter will have the Satisfaction of Suffering in a Good Canſe, 
for the Safety of his Country, and Gain very great Honour to Himſelf and 


Family: And the People of England will ſtill have the ſame Security for their | 


Rights and Liberties as they had before. 


For if the ſucceeding Miniſter betrays his Truſt, he muſt expect to Anſwer 
for it in the Howe of Peers, on the Impeachment of the Commons: And if he | 


alſo, in humble manner, deſires to be Excuſed from Executing the ſame Dylam- 


ful Command, to the Ruine or Prejudice of the People, The King (who can- | 


not Exerciſe any Publick Act of Government but by his Miniſters) will at laſt 
obſerve the Neceſſity of yielding to the Law of the Land. 


Theſe are the Wiſe and Prudent Methods, our Forefathers have Deviſed and 
Eſtabliſhed, to Preſerve the Rights and Liberties of the People, without any 
Force or Violence on the Royal Perſon of the King. 


Theſe are the Dutiful Ways of keeping Princes within the Bounds of 
Law ; not by Rebellion and Reſiſtance againſt the Perſon of the King, but by 
Faithful Council, and Self-denjal in the Subject. And it is the Miſerable Negle& | 


of 


his Mirifters. But to ſeek Relief againſt the King, is a 
the Diſeaſe :--- Is aganſt the Nature and Conititution of our Government, and 
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of Miniſters, in the Faithful Diſcharge of this Part of their Duty, that fre- 


= y Leads Princes into #hoſe Errors which fometimes prove Fatal to 
em. 


| Could we but perſwade the Miniſters in all Reighs, thus to Diſcharge their 
Oaths of Office, and Duty both to their King and their Country, this Nation 


would not ſo offen fall into Convulſons of Government, that frequently En- 


danger the who Conſtitution. 


The Exerciſing therefore all Acts of Government by Publick Miniſters, is ſo 
far from being a Prejudice, that it is a great Advantage and Security both to 
the King and to the People To the King, becauſe no Miſmanagement can be 
imputed to Him, but to his Miniſters : To the People, becauſe they may have 
Redreſs for their Grievances, without any Miſurderſtanding with their Prince. 


By this Means the King may always Reign in the Hearts of his Subjes, and 
the Subjects always Preſerve their Rights without Offence to the King. 


The King has the Power of preferring Honeſt Men, which is all a G nod King 
deſires in the Nomination of Publick Officers. And the Lords and Commons 
have the Power of puniſhing Diſhoneſt Men; which is both for the Honour and 
Safety of the King and the People. | 


King Charles the Firſt, in his Anſwer to the Nineteen Propoſitions, doth ſet 
forth, That the King, the Houſe of Lords, and the Houſe of Commons, have each 
particular Day hore : And (after Enumerating the ſeveral Prerogatives of the 
Crown) His Majeſty declares, That the Prince may not make Uſe of that High 
and Perpetual Power, to the Hurt of thoſe for whoſe Good he hath it; and make 
Uſe of the Name of Publick Neceſſity, for the Gain of his Private Favourites 
and Followers, to the Detriment of his People. And then adds, That the Houſe 
of Commons (an Excellent Conſerver of Liberty, &c.) is ſolely Entruſted with the 

ower of Levying Money, and of Impeaching thoſe Miniſters, who, for their 
own end, (tho Countenanced by any Surreptitiouſiy-gotten Command of the King) 
have violated the Law, which he is Bound, when he knows it, to Protect; and 
to the Protection of which, the Miniſters were Bound to Adviſe him, or, at leaſt, 
not to Serve him in the contrary. And the Lords being Entruſted with a Fudica- 
tory Power, are an excellent Skreen and Back between the Prince and the People; 
To 4jſaſt each againſt Encroachments 7 the others, and by ſuch Fudgments, to 
perform that Law which ought to be the Rule of every one of the Three. 


Whoever therefore affirms, That the King's Command doth Fuſtify the Mi. 
niſter in doing an Unlawful Act, maintains a Propoſition that deſtroys the 
Original Frame and Conſtitution of the Government ; and conſequently, the 
Happineſs and Safety both of the King and of the People. 


He deſtroys the Happineſs and Safety of the N. by imputing the 
Blame of doing an Unlawful Act to the Prince, and excuſing the Miniſter. 
He deſtroys the Happineſs and Safety of the People, by depriving them of the 
only proper Means for Redreſs of Grievances :--- For the People of Exgland 
have no Relief, in caſe of Miſmanagement, but either W e the King or 

emedy worſe than 


would 
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would be an Occaſion of Creating a Miſunderſtanding between the King and 


his People, which is a Principal Thing to be avoided : And therefore the 


People muſt either have their Remedy againſt the Miniſters, or none at all: 


And to be without any Relief or Redreſs of Grievances, would quickly end 


in the Ruine of the People, and Deffruction of their Rights and Liberties. 


If the People of England have no Relief, in caſe their Rights are Invaded, 
then they have no Security for thoſe Rights: And if they have zo Security, 
if they are precariozs on the Will and Pleaſure of others, it is the ſame thing 
in effect, as if they had no Rights and Liberties at all; for a Right, without 
a Remedy, is not properly a Right, but a Favour or Courteſy, to be Enjoyed du- 


ring, Pleaſure. 


In all Regulated Monarchies, the King is to Act according to the Laws of the 
Land; but the Laws of the Land being numerous and difficult to be nnder- 
ſtood, it cannot be preſumed that a King can ſpare time to Study the Laws, 
and attain to the perfect Knowledge of them: Therefore our Wiſe and Prudent 
Anceſtors have provided, that the King ſhall be Guarded by his Councellors and 
Great Officers, who are to underſtand the Laws at their Peril, and to be 
Anſwerable both to the King, and to the People, for all Publick Acts that paſs 
through their Hands. | 


Theſe Great Officers of State are placed like Centinels at ſeveral Diſtances, to 


be Mutual Checks one upon another, and to keep conſtant Watch, for the 
Common Safety of the King and People. Obſerve, therefore, the Progreſs 
which the Law has directed in Paſſing of Ordinary Grants and Patents: 1. A 
Petition is made to the King; Then this Petition is Referred to the Lords of 
the Treaſury, by an Order of Reference, ſigned by a Secretary of State; and if 
the Lords of theTreaſury make a Report in tavour of the ſaid Grant, then the King 
Signsa Warrant to the Attorney, or Sollicitor-General, Impowering one of them 
to prepare a Bill containing ſuch a Grant. After Mr. Attorney or Sollicitor has 
paſſed the ſame; then it goes to the Privy Signet, the Cuſtody whereof is in 
the Secretary of State, who being a Miniſter in High Office, is 1 by 
the Laws to be watchful for the King's Good, and the Welfare of the Public. 


The Warrant being thus Signed by the Secretary, is carried to the Lord Privy- 
Seal, who is another Great Officer, well Verſed in Matters of State, and in 
the Knowledge of all the King's Affairs; and this Great Officer, by the Oath 
of his Office, is oblig'd to take Care that His Majeſty is not deceived in his 
Grant: And in caſe a Private Subject is concerned in the Conſequence thereof, 
he may enter a Caveat at the Office, and be heard before the Lord Privy-Seal, 
before the Grant Paſſes that Seal : But in caſe the ſame doth Paſs there, 


Then the Grant is Carried to the Lord Chancellor, or Lord Keeper of the 
Great Seal of England, who is always a Perſon of great Ability and Knowledge 
of the Law; and who, by his Oath, is bound to the Obſervance thereof, and to 
Adviſe the King to the bet of his Skill and Knowledge, for the Univerſal 
Good of the King and his People, and is not to ſuffer any Grant or Patent, pre- 
juciicial to the King or People, to Paſs the Great Seal of England. And any 
Subje& concerned, hath alſo a _— to Enter a Caveat at the Great Seal, and 
to be Solemnly Heard before the Lord Keeper. 


And as ſoon as any Patent is Paſſed the Great Seal, before it goes out of 
the 
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the Care of the Lord Keeper, it ought to be Enrolled in Chancery, and made a 
Matter of Record, in Juſtification of the ſaid Lord Keeper; to defend the Pa- 


tent from any Alteration or Forgery, and for the Common Security of the King 
and all his Subjects. 


Thus you ſee the great Care that is taken for the Common Safety; If an Ene- 
my ſurprize the firi# Centinel, or Publick Officer, and is able to obtain his 
Paſs there, yet, when he comes to the ſecond, there he is bid to ſtand again : 
And if by any Art or Corruption he Paſſes through that, and all the reſt of the 
Offices, yet when he comes to the Lord Chancellor, or Lord Keeper, there he 
meets with another full ſtop, and the ſtricteſt Examination; and as ſoon as a 
Grant is paſſed the Great Seal, it is Enrolled, and made a Matter of Record. 


So that if any of theſe Great Officers are honeſt Men, all is Safe, the Deſign 
is diſcovered, and the Enemy defeated : And when the Law requires ſo much 
Care in every the leaſt Grant, how can it be imagined that the Law requires 
leſs Care in Grants or Patents, relating to the whole Kingdom ? 


But to what End is all this Formality, and great Number of Officers appoint- 
eds? if the King's Warrant muſt poſitively be Obeyed, whether the Matter there- 
in contained be Lawful or not? Any one Officer can Execute a Command of this 
kind as well as twenty; what can then be the reaſon of it, but that in the multi- 

tude of Counſellors there is Safety? For a Number of Officers are leſs liable than 
One, either to Corruption, or to a Miſtake in Judgment; but if all theſe Officers 
are to take the Warrants or Orders, one from another, as a ſufficient Authority, if 
that were all that was expected from them, there had been no need of ſuch a Con- 
ſtitution, or ſuch an Unneceſſary Charge to the Government: our Anceſtors 
| therefore, have not only oblig'd all theſe Officers to Fidelity, by Oaths of Office, 
but wiſely conſidering, that it was not poſſible to know what Advice a 

Miniſter of State might give in private to his Prince, have prudently provided, 
That they ſball prove their Integrity by their Actions; that is, By doing Nothing 
but what is Lawful, or elſe by a Reſignation of their Office. | 


They were ſure every Officer would give good Advice, when he was to do it 
Sat his Peril; he would Argue and Plead hard to Convince his Prince 
Zof the Unlawfulneſs of an Action, and uſe all his Intereſt to difſwade him from 
it, when his Majeſty's perſiſting did preſentquch Officer with no other proſpect than 
an Impeachment of the Commons, or a meſſy of Reſigning his Office. 


Eee » 2 — — 3 


3 'Tis well known, that Princes are frequently ſurprized in theſe Caſes; and by 
Miſrepreſentations in the great hurry of Publick Affairs, many Warrants have Sur- 
reptitiouſly been obtained, and others have been granted meerly to ſatisfy the Im- 
Fportunity of Courtiers, when the Prince himſelf did not expect that any of thoſe 
Warrants ſhould Paſs through the Hands of the Great Officers: But if Kings Grant 
Marrants depending on the Fidelity of their Miniſters, and the Miniſters Execute l 
arrants depending on the Authority of the Prince, it's plain that neither the King, | 
nor the People, will have any Security by this Conſtitution. | 


5. 
i 


. EE. ho 


A Warrant from the King, is indeed a Command to his Officers, but it is upon g 
an Imply'd Condition in Law (well known, ) In caſe the Matier commianded be N 
A awful, and no ways prejudicial to the King or the People. And ſuch a Warrant is | ( 
fNe'.cceſſary in all Caſes, as the firſt Step, the Primum Mobile, or the Spring that * 9 
| 4 | 4 


12 vp A Vindication of the Rights 


all the Wheels of Government a going. But then the Legal Artiſt muſt at his peril 
take care, that the Spring of Power be neither too ſtrong to break the Wheels of Go- 
verument, nor too weak to ſupport it Self : But thatit be io regulated, according to 
the known Laws of the Land, as to anſwer the Ends of Government for 
which it was Eſtabliſh'd, and preſerve the Common Safety of the King and the 
People: | 7 


This is a Doctrine which perhaps will not be very agreeable to ſuch Miniſters 
bf State, who ſhall at any time hereafter think themſelves Safe, if they can by any 
Means whatſoever obtain the King's Warrant, (which a Sett of Corrupt Miniſtets 
may always be able to do for one another ) büt it is the only Doctrine that hath, 
or can make the King and People happy, and ſave England from Ruine and 
Deſtruction. 


Iis true, that of later Times, ſeveral Errors have crept into the Happy 
Conſtitution of this Government, and the King's Warrants have, in ſome 
Caſes, been carried immediately from the Privy Signet to the Great Seal, 
without ever Paſſing the Scrutiny of the Lord Privy-Seal ; but this is an Er- 
ror 1 leſſent the Security of the King and People, and is to be 
Recti ed. 5 N 


However, this does not Excuſe the Lord Chancellor, or Lord Keeper, for the : 
time being, from doing their Duty; but, on the contrary, the 4% Care was 


taken of a Warrant betore, the wore ought to be taken when it comes to the 
Great Seal. | : 


5 


And thus the difference may appear between the King's Letter and the King's Þ 
Warrant. The King's Warrant, in ſome Caſes, paſſes through the Hands of the 
Lords of the Treaſury, the Attorney General, and one of the Principal Secretaries Þ 
of State and, in all Caſes, through the Hands of one, or more of them, 
who are Publick Officers and Sentinels, appointed to Watch for the Publick Safe- Þ 
ty ; and on whole Judgment and Advice, both the Kg and the People do very 
much depend. But the King's Letter is a Private Tranſaction, and is not atten- 


ded with theſe Advantages to the Publick : Therefore, when any Patent is paſſed 


151 
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upon the King's Letter, without a Warrant, that Patent is paſſed contrary to Law, | 
and the King and People are thereby deprived of thoſe Securities that the Law | 


has Appointed for the Common Safety. 


And hereby it —_ appears, That the ſetting the Great Seal of England to 
any Patent with a 


lank, cannot be Juſtified ; for every Patent ought to be Co- 


I 
E 


pleat and Perfect, and Enrolled in Chancery, both for the Security of the King ; 


and the People, before it goes out of the Care of the Lord Keeper. And 
when the Prince is Acquainted with the Law, in this Caſe, he will always come 
to a Reſolution in every Particular, before his Orders are carried to the Keeper | 


of the Great Seal. 


How can it be conſiſtent with the Oath of a Lord-Chancelor, That he will 
well and truly Serve the King, and his People, in the Office of Chancellor, | 
when he does a thing that he cannot know himſelf what may be the | 
Iſſue of it > Whether the Words that ſhall be Inſerted in that Blank, may be 


for the Good of the King and Kingdom, or for their DeſtruFion 2 


How 


Eo wc. Et oi 6 ie, 
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How can it be conſiſtent with the Great and 1 
4 


repoſed in 4 Lan 1 
cellor, who has the Cuſtody of the Great Seal of Eng 3 13 8 1 
the greateſt Conſequence to the Nation, o Accidents and Oncertainties? When a Pa- 


tent is out of his ſight and reach, he can neither know what will be Inſerted 
in any Blank, nor by whom; nor into whoſe Hands the Patent may fall, nor 
what other Alterations may be made therein, eſpecially if it ſhould ſo happen that 


the Patent is to go into a Foreign Country, and run the hazard both of Robbers 
at Land, and Pirates at Sea: And when there is no Record 


Check upon this Patent, and to Detect any Alteration or E orger 


a. 
88 
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y In the ſame, 


But whenever there ſhall be ſeveral Blanks left in a Patent, and one Blank of 
an intire Sheet, large enough to inſert therein Unlimited Powers, and Convey 
away England or Ireland to the French King, how can ſuch an Action be Juſtified 
with Safety to England, and the Conſtitution of the Government > f 


And from hence alſo it may appear, how inconſiſtent it is with the 8e of 
the King and Kingdom, and the Truit repoſed in eis Gr © Officers, 3.4 they 
ſhould take any Grants of the King's Revenue to their o 
ſhall that Great Officer, who is Appointed to take Care that the 
in his Grant, be the Ir of the Grant himſelf > What is this but to Appoint 
Officers as Sentinels to Watch for themſelves, and ot for the King? To give 
them an Opportunity to Deceive, and not to keep the King from being Deceived? 
It can never be conſiſtent with Reaſon, or the Wiſe Conſtitution of the Emgliſh 
Government, to Truſt any Man in his own Caſe ; either that Perſon ought to be #0 
Officer, or that Officer ought to take 0 Grant: For if this be once Eſtabliſhed 
as a Precedent, and Declared to be Lawful, tis plain, that all the Care that is 
taken to preſerve a regular Coarſe in the Exchequer for the Security of the Crown 
is Evaded and Defeated; which is Abſurd, and a Contradiction to the very 
Deſign and Intent of the Original Conſtitution, 


King be not Deceived 


Tis true, that ſuch things have often been done without Puniſhment ; but 
it is as True, that ſuch Offences have been puniſhed : And that whenever ſuch 
an Officer was called in queſtion, that Offence was always made an Article of I- 
peachment. There has indeed been frequent Robbing on Shooters-Hill, but will 


that Oſage Juſtify the Legality thereof, at any Trial at Law? No, the oftzer it 
has been done, the more need of Redreſs. 


But whenever a Great Officer of State, upon whoſe care and fidelity the King 
and the People do chiefly depend, ſhall take Grants of the King's Revenue 
in time of War, when the Nation is Oppreſſed with heavy Taxes, 
Debts, and when the Grants ſhall be taken in other Perſons Names, the better to 
cover a Fraud, orelude the force of a Law ; and whea conſiderable Rewards (ball 
be given to inferiour Officers, to make proper Diſcoveries for that purpoſe ; or 
when ſuch a great Officer ſhall pretend to make a Purchaſe from the Crown, and ge- 
ver pay in his Money, but perhaps by a Fickitious Talley, or ſome other Artifice, 
ſhall avoid the Payment, any ſuch Deceit, in ſo Great an Officer, contrary to his 
Oath and the Duty of his Office, will always be Eſteemed (as in Reaſon it olight to 
be) a very great Aggravation of the Offence. 


But as theſe Great Officers cannot Legally take to themſelves any Private Grants 
from the Crown, to much lels any Grants of a ore Publiæ Nature, where the 


Juſtice of the Nation is Concerned, and where the Intereſt of thoſe great Offi- 


cers may probably Incertere with the Rights of the Subject. 
E. The 


in Chancery to be a 


wn private Uſe : For 
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The Judges of Weitminſter-Hall cannot take a Grant of any Man's Eſtate be- 


fore Convidtion, becauſe it would then be their [tereſt to Convict him, whether 
Guilty or not, which would bring a great Hardſhip upon the Subject, and occa- 


ſion many falſe Accuſations 3 and the moſt Innocent Subje would be forced, in 
that Caſe, to Compound at any rate for the hazard of his Life. 


The ſame Reaſon holds good in all other Caſes, where the Takers of the Grants, or 
the Profits thereof, may in any probability become Judges and Parties, in the ſame Caſe. 
As if any Grants ſhould hereafter happen to be made of Goods and Merchan- 
dizes taken on Board of Pirates, before Conviction, to ſeveral Great Officers of Ju- 
ſtice, and Miniſters of State, or to any other in Truſt for them ; the Honeſl Mer- 
chants, from whom theſe Goods were firſt taken by the Pirates, making their 
(laim within a Year and a Day, and Proving their Title to the ſame, have a Right 
to have their Goods reſtored to them; but what a Condition will the Poor Merchants 
be in, in that Caſe ? If they go to Nem· England to Sue for Juſtice, there the Gover- 
nour may be Judge and Party againſt them : If to the Admiralty in England, there 
may be another Judge and Party Preſiding at that Board : If to the High Court of 


« Chancery, a Judge and a Party may be there alſo, concerned in Intereſt againſt them. 


If they Apply to the Council, there may be 75 cry many Parties Intereſted againſt 
them. So that the Property of the Subject may (in effect) de defeated by ſuch 
Grants ; for ſince the Remedy is made fo difficult and in a manner impraGica- 
ble, who would not rather Joſe his Goods, than attempt to recover them at 
vaſt Expence againſt ſuch Potent Adverſaries > Who would be ſo unwiſe as to 
throw away his Money and Time, upon ſo deſperate a Remedy? 


So that it ſeems very Rational to conclude, That ſuch ſort of Grants, to 
Publick Officers of Juſtice, and Powerful Miniſters of State, cannot be 
Juſtified ; or elſe, that there is a manifeſt defect in the Conſtitution of the 
Government, which ought not to be Allowed: For it is a Fundamental Maxim 
of our Government, That 20 Man ſhall be Judge in his own Caſe, but that the Du- 
ty and Intereſt of every Officer be one and the ſame, and go Hand in Hand to- 
gether,for the Common Safety of the King and the People, and net Interfere with one 
another; and therefore that Publick Officer that takes a Grant to himſelf, or to any 
other in Truſt for him, whereby he doth, or may, become both Judge and Party, or 
which makes it his Intereſt to act contrary to his Duty, is manifeſtly Guilty of 
a Breach of the High Truſt repoſed in him; for ſuch a proceeding tends to the 
Obſtruttion of Juſtice, to the Diſhonour of the King, and to the Violation of the 
Property of the Subje@. | 


And here we may obſerve the Excellency and Wiſe Contrivance of the 
Conſtitution of this Government; for how is it probable that any Prince ſhould 


Underſtand whether ſuch Grants as theſe are Legal or not? The Pretence of ; 


deſtroying Pirates that Infeſt the Sea, Diſturb the Trade, and Invade the 
Properties of Exgliſh Merchants, is plauſible and fair, and what the beſt of 
Princes are deſirous, and think themſelves obliged to Accompliſh, for the Good 
of their Subjects: But then the Publick Officers ought, at the ſame time, to 
Acquaint His Majeſty, that the doing of this, is a Royal Prerogative in- 
ſeperably Annexed to the Crown, and not fit to be Entruſted with any pri- 
vate Subjects, for their own particular Advantage, much leſs with ſuch Publick 
Officers of Juſtice, and Miniſters of State, as are before deſcribed. 
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The King is the Father of his People, and it is not his Intereſt to do Wrong to 
them ; and in caſe any Diſpute ariſes, indifferent Judges are Appointed to Decide 
the Controverſy ; but when Grants ſhall be made of Goods before Conviction, and the 


Judges ſhall be Entitled to the Benefit of their own Judgments and Decrees, the Subject 
muſt needs be in a very Miſerable Condition. | 


And therefore it is Wiſely provided, by Our Conſtitution, That the King ſhall 
be Guarded by his Officers and Miniſters, whoare Bound to Underſtand the Bulineſs 
they Undertake ; to give His Majeſty a Juſt and True Information of the Law 
upon all Occaſions, and at their Peril to avoid the paſſing any illegal Grant; 
and that no Blame or Wrong be Imputed to the King, but to his Miniſters. 


CHAP. III. 


Of the Security to the Publick,, from the Eftabliſhment and 
Vſe of the King's Councils. 


k S the Law has a great Regard to a Private Grant of the Crown, ſo 


more eſpecially to thoſe Public As of Government, to thoſe great 


and weighty Grants and Patents that relate to the Common Welfare and 
Happineſs of the King and Kingdom. 


And therefore in all Publick Acts of State, as making War and Peace, Cal- 
ling and Diſſolving Parliaments, Oc. by the Original Conſtitution of this Go- 
vernment, The King is to be Adviſed by his Privy-Council, which is called, Con- 


cilium Regis Privatum & Concilium Regis Secretum. Theſe Privy-Councellors are 


Partes Corporis Regis, they are Incorporated into the Monarchy, and are Bound by 


the Ancient Oath of a Privy-Councellor (amongſt other things), To keep Secret 
the King's Conncel, and to Adviſe the King in all things to the beſt of their Skill 
and Knowledge, for the Univerſal Good of the King and his Land; and for the 
Peace, Reſt, and Tranquility of the ſame. 


This Inſtitution can be no Reſtraint to the Juſt Power and Prerogative of the 


King, becauſe the King has the Choice of his Councellors; and it he does not 
q Approve of the Advice of one Council, he may Chooſe another. 


And, as has been ſaid before, the King being Pater Patriæ, can't be ſuppoſed 


I to deſire any thing but the Publick Good: And no Man can imagine, that any 
3 Wiſe or Good King would attempt any Undertaking, relating to the Publick, 
which he could not get Twelve Mey in England to think Safe or Reaſonable. 


This Inſtitution therefore, as well as the Appointment of the Great Officers of 


I State, is for the Security of the King and the People: Of the King, becauſe no 
Blame can be Imputed to him, but to his Council : Of the People, becauſe the 


Privy-Councellors being upon Oath, and being Anſwerable to the Parliament, 
have Reaſon to take Care to give ſuch Advice as ſhall be Advantagious for the 
Publick Good, or at leaſt conſiſtent with the General Intereſt of the King and 

ingdom. | 'Tis 
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'Tis true, a bad Prince may get a bad Council, and may do bad Things, but 


tl 


then the Parliament have Relief againſt the Council, and Preſerve their 
Prince. 5 
And therefore, both Good and Bad Princes have reaſon to Approve of this r 
- Inſtitution ; for if they are Good, they will be glad of Good Council; if they * 
are Bad, they'll rather Chooſe that their Councellors ſhould ſuffer than them- 8 
ſelves. And it will be very difficult to find out more than one Inſtance, in all ar 
the Exgliſþ Hiſtory, where any King ever Suffered in England, but where the * 
Prince was either ſo Imprudent as to take all the Faults on himſelf, and Excuſe 
his Miniſters ; or, at leaſt, to Protect them from the uſual Methods of Juſtice, 
by refuſing to refer them to a Free Parliament. | | J 


Obſerve therefore the Steps that are taken for the Common Safety : Firſt, There 
are Great Officers of State, to Obſerve and Watch that nothing Paſſes to the IM ch 
prejudice of the King or the People. Secondly, If a Matter be too high for their 
Determination, then it is conſidered by the King and his Council, where the Mat- 
ter is not only Determined by a greater number, but alſo upon a Solemn Debate 
and Hearing of the Arguments of all Parties : Which may be compared to a 
Conſultation of able Lawyers or Phyſicians, conducing very much to the Safety of 
of the Publick; but if the Matter be of ſuch Weight and Difficulty, that the 
Council don't think fit to Determine the ſame, or cannot come to a ſafe Reſo- 
lution, then they humbly Adviſe the King to refer that Affair to his Great Council 
aſſembled in Parliament; and by this Means, all are Safe without prejudice to 
any one. 


And here it may be obſerved, that an Error has formerly Crept into this Part of 
our Conſtitution ; and that is, By Determining Matters of the higheſ# Importance 
without Adviſing with any of the Eſtabliſhed Councils, The Original of which, in 
the late Reigns, ſeems to be derived from the Precedent of France, where it was 
firſt Invented as an Introduction to an Arbitrary Government; and tis to be 
doubted, that they were no true Friends to the Conſtitution of this Govern- 
ment, who firſt brought that evil Cuſtom into Exgland. 


Tis true, former Princes did ſometimes Adviſe with particular Perſons, be- 
fore they offered a Matter to the Council to be Debated and Determined ; but 
it's an Innovation by Evil Miniſters, that War and Peace, and Matters of the 
higheſt Conſequence, ſhould be finally Concluded in a Secret Cabal, and only 


paſs through the Privy-Conncil tor Forms ſake, as a Conduit-Pipe, to Convey thoſe 
Reſolutions with Authority to the People. | 


All Proclamations, for DeclaringWar,&c.are conſtantly ſet forth in the Name of 
the King, with Advice of his Council, (which ſhews that it ought to be ſo) when, 
perhaps, the War was Reſolved in a Private Cabal, and only Declared in a Privy- 
Council, and Publiſhed, with that Authority to the People; which is an Abuſe 


gra 
of the Conſtitution. ger 
| his 

'Tis therefore a Noble Reſolution in His Majeſty, to Reſtore to England the re 
Practice of their Ancient Conſtitution, to Repair the Breaches and Innovations Ni 


brought in upon them in the late Reigns, and not only to Declare, but Debate 
and Tranſact all Matters of State in the Privy-Conncil. 


Such 


8 
————— 


Such a Proceeding tends very much to the Honour and Safety of the King, and 
t the Satisfaction of all the People of England. 


But upon what has been ſaid of the Nature and Authority of the Privy Council, it 
may appear. that as to the ſetting the Great Seal of Exgland to a Foreign Alliance, 
18 the Lord Chancellor or Lord Keeper, for the Time being, has a plain Rule to fol- 
2 low; that is, humbly to inform the Xing, That he cannot Legally ſet the Great 
N- Seal of England to a Matter of that Conſequence, unleſs the ſame be firft Debated 

and Reſolved in Council; which Method being obſerved, the Chancellor is Safe 
he and the Council Anſwerable. | 


ce, And if a Matter of that Moment ſhall be hereafter referted to one of the Lords 
Juſtices, and ſuch as he ſhall think fit to Adviſe with, in the Tings Abſence, it 
would be an aſtoniſhing thing to hear, that a Perſon of that high Truſt and Sta- 
ere tion, and of great Learning and Knowledge in the Law, and in the Conſtitution of 
the the Government, ſhould neither adviſe with the Privy Council, nor ſo much as 


eir ¶ communicate the ſame at any Solemn and Ulual Meeting of the Lords Juſtices, that 
lat- fhall then equally be Entruſted with the Regal Power, and Safety of all Exglaud. 
Yate | 


) 2 Tis true, That an Alliance made by the King, and Sealed with the Great Seal 
fety of Exgland, may be good and valid in Law, and fo accepted by all Foreign Princes, 
the whether the Treaty was Concluded and the Great Seal affixed to it by the Advice 
eſo- of the Privy Council, or not: But this does not leſſen, but rather aggravate the 
Crime of the Officer; for the greater the Conſequence, the greater ought to be ths 

Care not to tranſgreſs the Law. | 


The Happineſs and Proſperity of England hath hitherto been preſerved by the 
Conſtitution of our Government, by the ſeveral Securities and Checks that are ap- 
pointed for the Common Safety, and ot by any private Truſt or Management: And 
therefore, however an Offence againſt this Conſtitution may by ſome Circumſtances 
be Mitigated, yet it can never be Juſtiſied. 


But as the King has always a Privy Council, fo he hath upon Extraordinary Oc- 
caſions a Great Council, the Parliament of England, who are Summoned together 
to Aſſiſt and Adviſe the Xing, in Matters of the greateſt Difficulty, concerning the 


\ 


be- State and Welfare of the Xing and Kingdom. 

but | ; „ 

f the Whenever therefore a Matter of the higheſt Conſequence to England, as any 

only Alliance with France, hath, and muſt always be eſteem'd, ſhall be privately car- 

thoſe ried on by particular Miniſters, and the Great Seal of England put to it, during 
the Sitting of the Parliament, and without Advice of the ſame, or even of the 

Privy Council, that muſt ever be eſteemed a high Breach of the Conſtitution. 


me of | 3 8 F | 
when, Tis a Maxim in Law, /gnorantia Juris non Excuſat, but if Ignorance of the Law 
Privy will not excuſe an Offence, certainly the Knowledge of the Law is no ſmall Ag- 


Abuſe ¶gravation; and therefore that Miniſter that firſt expreſſes a deep Senſe of the Dan- 


gerous Conſequentes to the Nation, by any Treaty, and yet at the ſame time againſt 


d the Great Seal to the Ratification of it, cannot, plead that as a Mitigation, much leſs as 
ation: In Juſtification of the Offence.” 5 Lee 
bate | Whenever 
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his own Judgment, and without the Advice of any eſtabliſhed Council, affixes the 
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Whenever therefore any Perſons Learned in the Laws and Conſtitution of the 
Government, ſhall ſeverely Condema the Faults ot others, and afterwards do the 
ſame and worſe things themſelves, they ought much more to be blam d for it. 


CHAP. Iv. 
Of the Nature of the Powers and Proceedings of the 
Lords and Commons pon Impeachments. 


of 1 exerciſing of all Publick Acts of Government by Publick Officers, who 

are anlwerable tor the ſame, is not only a great Security to the Xing and 
the Commons for the Reaions atoreſaid, but allo to the Lords; tor what can more 
ſecure the Power, Greatneſs, and Dignity ot that Honourable Houle, and keep the 
Great Miniſters within the Bounds ot Law? What can make them have greater 
Regard for the Perſons and Properties of the Lords, than this very Conſideration, 
that on all Impeachments of the Commons, the Lords are to be their Fudges. 


The ſeveral Powers then of the Lords and Commons, do mutually depend upon 
and ſupport each other; for as the Commons cannot have their Remedy againſt an 
Evil Miniſtry, without the Judicature of the Lords, fo the Power and Judicature 


of the Lords cannot entirely be preſerved, without ſupporting the Right of Im- 


peachments in the Commons. 


It is therefore the Intereſt of the Lords and Commons, to preſerve to each 


other the ſeveral and reſpective Rights and Powers veſted in them; for on the 
due Execution thereof, depends the Safety and Happineſs of both Houſes. 


Theſe Diſtin& Powers therefore, being lodged in the Lords and Commons, | 


as Branches of the Supreme Authority, for the Common Safety, ought to 
be ſo limited and bounded by one another, that both may conſiſt together tor the 
Common Good, and that it be not poſlible for either of them to defeat the 
Power lodg'd in the other. 


And therefore as the King himſelf, who 3s the Father of his Country, and whoſe 


Juſtice ought not to be queſtioned, is not entruſted by the Conſtitution, with a Power 


to defeat rhe Right ot Judicature in the Lords, or the Right of Impeachments in 
the Commons, or to render the ſame Impracticable, becauſ: thele diſtind 
Powers are appointed in the Original Inſtitutiva of the Government, as mw 
tual Checks upon the Prerogative, and upon one auother for the Common Safety. 80 
a fortiori, it may be argued, That the Commons are not entruſted with a Power 


to defeat the Right of Judicature in the Lords; nor the Lords with a Power, tof 


defeat the Right of Impeachments in the Commons. 


And therefore as the Right of Impeachment in the Commons muſt not be (0 


Conſtrued, as to enable them to make the Right of Judicature in the Lords im- 


practicable when they pleaſe ; fo the Right of Judicature in the Lords muſt not be 
extended ſo far, as to enable the Lords to make the Right of Impeachments in the 
Commons Impracticable when they think fit: But both the Powers muſt admit of 


ſuch a Limitation and Conſtruction in the Nature and Exerciſe thereof, as that. 


they may conſiſt together for the Common Good, and be able to attain the end 
for which they were Fſtablith's. | 


And 


— —— —— —— 
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And here I muſt beg leave to obſerve, That I do not pretend to Treat of the Judi- 
cature of the Lords upon Writs of Error, or upon Fndittments, nor ot the Tryals of 
Lords out of Parliament, for Treaſon or Felony, by their Peers, nor of any other Autho. 
rity, but only of the Judicature of the Lords upon Impeackenents, which is a Power 
Lodg'd and Entruſted with the Lords, as a Branch of the Supreme Authority, to 

o Juſtice berween Prince and People, on all great Offenders, P«blick Officers or Mi- 
niſters of State, who ſhall be Impeached in the Name ol all the Commons of England, 
lor Offences againſt the State, in Violation of their Oaths, in Breach ot the High 
Truſt repoſed in them, and to the prejudice of the Rights of the People of England: 
And therefore this Great Power being founded on different Reaſons, is different in its 
Nature, and alſo Exerciſed in a different manner from both the other. For, 


Upon a Writ of Error, the Cauſe muſt always be originally Try'd by the Judges 
in Weſtminſter-Hall, and the Matter of Fact found by an ordinary Jury, Where all 
proceedings are to be had, and Judgments to be given, according to the Common 
and Statute Laws of the Land, us'd and pradtis'd in all the ordinary Courts of Juſtice, 
for the preſervation of the Lives and Properties of particular Subjects; and there- 
fore, in this Caſe, the Lords are to determine upon ſuch a Wrzt of Error, whether the 
Judges have given Judgment according to the ſaid Laws or not. . 


But in caſe of an Impeachment, the Cauſe comes originally to be Tryed before 
the Lords, according to the Law and Cuſtom of Parliament, which is very difle- 


rent from the Common Laws, and by which their Lordſhips do Act in a more Ex- 


traordinary manner, both as Fury and Judges, which is a Method of Proceeding ne- 


ver uſed in any Inferiour Courts, by the Common and Statute Laws of this Realm; 


and as their Power is different, ſo is the Nature of their Proceedings. 


And ſo in the Caſe of the Trial ofa Lord out of Parliament, for Treaſon or Felony,by 


his Peers: There the Lords are only Triors, in the Nature ofa Jury of Peers, and not 


Judges, but the High Steward is the Judge, and pronounces Judgment according to 
the known Laws of the Land. 


And therefore the Office of Higb Steward ſeems to be a neceſſary Office in that 
caft, though not in the caſe of Impeachments, or Tryals before the Lords in Parlia- 
ment, for the Reaſons aforeſaid. 


For, Impeachments not being at the Suit of the King, but of all the Commons of 
England, and being in the time of a Parliament, where every Branch of the Legi- 
ſlative Authority is exalted to a high pitch of Greatneſs and Power, and where 
the Powers veſted in them, are deſigned as Mutual Checks one upon another, tor the 
Common Safety, it does not ſeem agreeable to the Conſtitution, that the King, by 
any Pardon, or otherwiſe, may defeat the Parliamentary Power of Judicature in the 


Lords, or power of Impeachments in the Commons. 


But a Proſecution for Treaſon or Felony out of Parliament, is at the Suit of the 


King; and conſequently, tho the Lords are Tryors, the King is to appoint the Judge, 


and may pardon the Offender. By all which, the difference may appear between the 
Judicature of the Lords upon Impeachments, and their Lordſhips Judicature and 
Power in other Caſes. 


And therefore to return to the Right of Judicature upon Impeachments , it muſt 
be acknowledged, that a right of Judicature, does neceſſarily imply a power of fudg- 
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ing and Determining, whether an Offender that is brought to Tryal for any Offence, 
be Guilty or not Guilty, for that is inſeperably annexed thereunto. 


And thereſore the Commons cannot inſiſt on the Right of concurring in the Sen- 
tence, and giving their Voices with the Lords, whether the Offender be Guilty ot 
not, without encroaching on the Right of Judicature in the Lords. 


But the appointing a time for bringing in the Articles of Impeachment , and of 
Time and Place for Tryal, is not neceſſarily implyed in the power of Judicature, or 
inſeparably annexed to it, but is a Collateral Power, which may, or may not belong 


ſolely to the Judge, as the nature of the caſe does require. 


It muſt be confeſſed, That it ſeems very proper for every Court of Juſtice to order 
aud direct ſuch Circumſtances and Matters of Form, that can have no Influence to the 
prejudice of Juſtice, in ſuch way as they ſhall judge fit, and where the ſame are not 
ſettled otherwiſe by any poſit ive Rule. 


Bur then in the Caſe of the Fundamental Conſtitution of the Government, where 
the whole is at Stake, and where the Xing, Lords and Commons do all depend upon 
Preſerving a Juſt Ballance of Power, they are not to depend upon the Will of each 
other, but upon the Power; and therefore, if by any poſſibility ſuch a Power may 
at any time be made uſe of by the Lords, to the prejudice of Juſtice, it does not 
ſeem reaſonable, that the ſame ſhould be allowed in this Caſe ſolely to the Lords, 
without the Approbation of the Commons; for where the Reaſon varies, the Collate- 
ral Powers may alfo vary, without any Encroachment on the Right of Jadicature. 


If the Lords, upon all Impeachments, have an Abſolute Power belonging to their 
Judicature, of limiting a time for bringing in the particular Charge before them; and 
alſo, to appoint Time and Place for Tryal of an Impeachment, and to proceed both 
to Tryal and Judgment without any regard to the Commons, whether they are ready, 
and do Concur or not: Have not the Lords then a Power to make the Right of 
Impeachments in the Commons Impracticable, when they think fit? May not the Lords 
either appoint a Time ſo ſhort, that the Commons cant poſſibly be ready or a Time ſo 
long, that Juſtice ſhall never be done; and may not the Place appointed be fo i- 
faut, or ſo very inconvenient to the Commons, that they ſhall not be able to attend 
the Proſecution of the ſaid Tryal with Effect. 


As in caſe of a General Impeachment, it may be ſuppoſed to be poſſible, that the 
Lords may appoint the next day to bring in the Articles, (which perhaps cannot be 
done ſo ſoon in a Parliamentary way of proceeding) and they may appoint the follow- 
ing day for the Tryal to be had at Truro in Cornwal, where neither the Commons nor 
the Witneſſes can be able to Attend ; or elſe, the Lords may appoint the Tryal to be 
had twenty or forty Years after, by which time all the Proſecutors and Witneſſes 
may be in their Graves, and the Nation undone by an Evil Miniſtry. All this is poſ- 
ſible to be done, tho not probable ; but a wiſe Conſtitution of Government provides 
even againſt Poſſibilities (as far as may be) where the Common Safety is at 
Rake. 


If therefore the Commons have no Right of Impeachment, bur what the 
Lords may defeat, or make Impracticable when they pleaſe, then tis plain 
the Commons have not ſuch a Right of Impeachment, as is ſufficient to anſwer the 
End propoſed by the Conſtitution of the Government; which is, to * — 
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Rights -and Liberties of the People of England, and conſequently the Commons have 
n effect) no Right at all. 8 | 


And if the Right of Impeachments may be defeated, the Right of Levying 
Money may, in effect, be defeated too; for what ſignifies the Power of giving 
Money for the Safety of the Nation, without the Power of Impeaching Evil Miniſters 
chat act to the Ruine of the Nation, or miſapply that Money to their own Private or 
other Corrupt Ules? TAS | 


And herein (amongſt other things) conſiſts the Safety of the People of England, 
That thoſe Noble Lords who in any Age might, perhaps, be diſpoſed to fave their 
Friends or Relations in an Honourable Way,or by any Collateral Method of diſcharging 
the Proſecution ; yer, upon a ſull Hearing of the Caſe, will not bediverted from Juttice, 
and eſpecially upon a fair Tryal in open Parliament, where the King is generally pre- 
ſent, the whole Body of the ZHouſe of Commons, and great Numbers of Perſons of 
the beſt Rank and Quality of Eugland, beſides all the Foreign Miniſters, none of 
them will be perſwaded openly to declare upon Honour, that a Perſon Impeached js 
not guilty ol an Offence, which is then by ſufficient Evidence prov'd 2gainſt him. 


And therefore it highly concerns all the Commons of England, that Tryals on Im- 
peachments may not, by any poſſibility, be defeated by any Collateral Powers in the Lordi; 
and it ems plain, that we muſt either reject the Original Conſtitution of the 
Government ERabliſhed by our Wie Anceſtors,to preſerve the Ballance of Power, ſor 
the Common Satety of the Xing, Lords and Commons, or elſe we muſt conclude, that 
the Lords can have no diſtinct Power belonging to their Judicature, which is able to 
ſurprize the Commons, and make the Tryal of Impeachments Impracticable. 


And as in the Caſes before mentioned againſt the Aing's pardoning Impeach- 
ments, and againſt the Neceſſity of having a Lord Hig": Steward in the Tryals of 
Peers, during the fitting of a Parliament; it was not conſider d, what the Xing in Juſtice 
would do towards the defeating the Right of Judzcature in the Lords, or Right of 
Impeachments in the Commons,but what in Right and Power he might do if he pleaſed : 
So in the Cale of a Right veſted in the Commons, and Secured and Eſtabliſhed to them by 
a proper Diſtribution of Power in the Original Frame and Conſtitution of the Government, 
for the Common Safety of the King and the People. It is not to be conſidered, what the 
Lords in Fuſtice will do towards the defeating of that Right, but what in Right 
and Power they may do, if they think fit; for the Safety of England is not to 
depend on the Will of any one Houſe, but on a proper diſtribution of Power ſecured 
to Both. 


And thy all the Deſerence imaginable ought to be given to that Noble Branch 
of the Legiſlative Authority, yet their Lordſhips will not expett in this Caſe to 
bave a greater Truſt repoſed in their Lordſhips by the Conſtitution of the Govern- 
ment, than in the King, himſelf ; nor that the Commons ſhould give up the Right of 
Impeachments, as a Matter precarious, upon Will and Pleaſure, which is the great 
Bulwark of the Liberties of England; eſpecially when by ſo doing, they would not 
only prejudice the People they repreſent, but in a good Meaſure defeat the Power 
and Juriſdiction of the Lords themſelves, and deſtroy that Ballance of Power, which 
is eſſentially neceſſary for the Safety of all. | 


And when it is fully conſider'd, it will appear, that tis not the Intereſt of either Lords 
or Commons, to have more Power than is neceſſary to preſerve the Ballance of the 
Conſtitution; for tho”, peradventure, either of the preſent Houſes may truſt them- 
telves with a dangerous Weapon, yet it is not prudent to Entail ſuch a danger to their 


Poſterity, 
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Poſterity, leaſt it ſhould at any time hereafter be turn d upon them, and this Powe 
miſapply'd, to the Ruine of the Conſtuution, | 


Thoſe Noble Lords therefore, that ſhall at any time endeavour to preſerve the 
Ballance of the Conſtitution in this particular, will not act in Derogation, but iq 
Support of the Honour and Power of that Honourable Houſe; and will wiſely 
avoid the Eſtabliſhment of a Precedent that may render Impeachments Impracti. 
cable, and at one time or other ſubject both Lords and Commons to the Arbitrary 
Power -and Tyranny of an Evil Miniſtry. 


The way therefore to preſerve the Right of Judicature in the Lords, and 
the Right of Impeachment in the Commons, without [nterfering one with the 
other, ſeems to be fer both Houſes to Concur ard Agree in proceeding to the Py. 
niſhment of Offenders, as well as to the paſſing of Laws : And having adjuſted al! 
Prelimioaries in a Parliamentary Way, to go Hand in Hand together in the Exer. 
ciſe of the ſeveral Powers, veſted in them for that purpoſe, in order to a Fair 
Tryal of all Offenders; that is, That the Lords do Appoint Time and Place of Tryal, 
But that the ſame be convenient for, and agreed to by the Commons. 


This Method of Proceeding preſerves Inviolable the Right of Judicature in the 
Lords, and the Right of Impeachments in the Commons, withour placing a Power 
in one, to defeat the Power that is veſted in the other. | 


Whereas, if either claims the Sole Power of appointing Time and Place without 
Regard to the other, that Houſe ſeems to claim a Power that is able to defeat the 
Power of the other Houſe at Will and Pleaſure, which by no means is conſiſtent 
with the Conſtitution of the Government, or the Safety of Exgland. 


It is a Maxim in Law and Reaſon, — Quando Lex aliquid Concedit, Concedere 
videtur & id, fine quo, res ipſa eſſe non poteſt; — When Law, when Sound Reaſon, 
when the Conſtitution of any Government gives a Right or Power to one Branch 
of the Legiſlative Authority, to be a Check upon another, it gives every thing 
that is neceſſary to ſupport that Power, or elſe it gives nothing at all : And fo 
where it gives 2 Power to one to be Exerciſed ſingly, it gives all that is neceſſa 
to ſupport that ſingle Power ; but when it gives two Powers {the Right of Judi- 
cature and the Right of Impeachments) to two Diſtin& Branches of the Legiſla- 
tive Authority, to be Exerciſed by both, as mutual Securities and Checks upon one 
another for the Common Safety, and it happens that one thing, viz. the appointing 
a Convenient Time and Place of Tryal, is neceſſary to ſupport them both; i mult 


of neceſſity give that one thing ſo far to both, as that it can't be Exercis'd ſingly by one 
without the Approbation of the other. 


For whatever is neceſſary to Support two diſtinct Rights or Powers, cannot be in 
any one alone entirely abſtracted from the other; for then the one will want the 
Power that is in the other, and will not be ſupported : And if any one wants what 
is neceſſary to ſupport it, as a Power, then it u no Power at all. 


Therefore, ſince a Convenient Time and Place for Tryal of Offenders is neceſſary 
both for Lords and Commons, it ſeems very agreeable to Reaſon, that neither of them 
ſhould have an Abſolute Power of appointing the ſame without the Approbation of 
the other; for if the Lords have that Power in them alone Abſtracted from the 
Commons, which is neceſſary to Support the Power of Impeachment in the Commons, 


then 
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ment which they claim as aRight, muſt be eſteemed no more than a Favour or Courte- 
ſi, during the Will and Pleaſure of the Lords; and conſequently if there be any weight 
the in this Argument, then it ſeems, by this Conſtruction, as it the Ax u ere laid to the Root 
of the Conſtitution, and that there were an end of the Right of Impeachments, the 


h Great Security of the Rights and Liberties of the People of England. 
— Therefore in caſe of Impeachments, where the Commons are the Proſecutors 


in the Name of all the People of Exgland, it ſeems highly Reaſonable and A- 
greeable to the Nature of the Cale, that the Commons ſhould make the firſt 
Step in all chat Proceeding, Firſt, by Exhibiting Articles in due time; of 
which, they that are to draw them are (in Reaſon) the Proper Judges. Then 


4 by a Previous Signification to the Lords, that they are ready for Tryal, and 
„ Jeſire their Lordihips to appoint a Convenient Time and Place for the lame; 
_ (which if Inconvenient, the Commons defire a Conference, or Free Conference to ad- 


juſt the ſame) but if approved, then the Commons are to be firſt at the Place of 
Tryal, ready to Prolecute ; and alter Tryal, Judgment is not to be given till the 
Commons think fit to demand the ſame: For as no Impeachment, ſo (in Reaſon) 
no Step upon an Impeachment is to be made, but at the Suit and Deſire of the 
Commons of England. 


wer For all Suits are Proſecuted either in the Name of the King, or of the Commons of 
England, or of Private Subjeds ; and they in whoſe Name any Suit is Proſecuted, 
may, if they pleaſe, let fall the Proſecution, and in no Court whatſoever will the 
out | Judges proceed to Tryal, in any private Suit, unleſs the Plaintiff appear in Perſon, 
the ſor by Aitorney ; nor to Judgment, unleſs the ſame be demanded by the proper 
tent Party, to whom Juſtice is to be done. | 


But an Impeachment is not at the Suit, or in the Name of the Xing, but of the 
Knights, Citizens and Bargeſſes of Parliament, and of all the Commons of England; 
and therefore as the Hing cannot diſcontinue, or put a Stop to any Private Suit, 
nor pardon, or enter a Noli Proſequi upon an Appeal of a Private Subject, for the 
Killing of his Relation; ſo much leſs is ſuch a Power reaſonable upon an Impeachment 
ot the Houſe of Commons, tor Invading the Rights of all the Commons of England. 


But although the Xing cannot, yet the private Subject himſelf may delay his own Suit, 
as in the Caſe of a Tryal on Extment ; and ſo may the Commons delay, or let tall, a 
Proſecution upon Impeachments ; tor they are the Plaintiffs in this Suit, they are the 
Appellants, they have a Power by the Conſtitution of the Government, to [mpeach 
and Proſecute Publick Officers and Miniſters of State, for any Miſmanagement, to 
the Prejudice of the Publick ; and will any Man ſay, that che Houſe of Commons 
have not more Power over their own Suits, than any private Subject hath 2 
Will any Man ſay, that the Concern of a private Subject is of more Weight than 
the Concern of a whole Nation? Or, can any rational Perſon aftirm, that ſuch a 
Power in the Commons is Unreaſonable? No. We may as well argue, That it b an 
Unreaſonable thing for the Lords to have a Right of Judicature, upon Honour, becauſe 
it is poſſible they may be Partial in Juſtice, as for the Commons to have a Right of 
Impeaching and Proſecuting Offenders, at Diſeretion, becauſe they may Delay the Pro. 


ſecut ion. 


'Tis true, That in the Caſe of a private Subject in an Inferior Court, both Law 
and Reaſon doth admit of a Suppoſition, that a Suit may be Commenced our of 
| Malice 


then the commons have, in effect, no real Power at all: But that Power of Impeach- 
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Malice and private Revenge, or an Erroneous Judgment may be obtain d; and, 


therefore a reaſonable Time is limited for ſuch Proſecutions, within which Time: 
if the Plaintiff doth not procced, his Suit may be diſmiſſed; and a Method is ap- 
pointed for Reverſing ſuch an Erroncous Judgment, upon a Writ of Error. 


But neither Law nor Reaſon, nor the Conſtitution of any Government, dotl 
admit of ſuch a Suppoſition to be made againſt any Branch of the Supreme Legiſla- 
tive Authority; for ſince the Wiſeſt Men in the World, in the Original ſuſtitution 
of Government, cannot provide for all poſſible Caſes that may happen, and on which the 
Happineſs or Ruine of a Nation may depend. It 1s abſolutely neceſſary, that 
all the Branches of the Supreme Authority have a Liberty of Exerciſing the Ex- 
traordinary Powers veſted in them for the Common Safety, in ſuch a manner, as they 
in their Great Judgments and Dilcretions ſhall conceive to be moſt Juſt and Nea. 
ſonable, and moſt Advantageous and Conducing to the Publick Good, and from 


which there lies no Appeal. 


And therefore, ſince a Diſcretionary Power of Impeaching and Proſecuting great 
Miniſters of State is neceſſary to be lodg'd in ſome one Branch of the Supreme 
Authority, no rational Perſon can juſtly argue .aginſt that Power in the Houſe of 
Commons, unleſs he can ſhew any other Body of Men in England in whom that 
Power is Legally Veſted, or can indeed be more ſafely Lodged than in tlie 
Rep:cſenta:tves of the People. | 


And as to that, there are three Branches of the Supreme Authority, the Hing, the 
Lords, and the Commons ; but tis not proper to place a Diſcretionary Power in the 
King, of proſecuting Miniſters for obeying his own Unlawtul Commands, becauſe 
it is poſſible to have a bad Prince, who may aim at Arbitrary Power, and rather 
Countenance than Puniſh his Mmiſters in ſuch Caſes. 


Nor no Man can reaſonably place a Diſcretionary Power of profecuting Offenders 
upon Impeachments in the Lords, for then the Lords will be both Judges and 
Prolecutors, which is abſurd ; and ſince the Publick Officers and Great Miniſters 
of State are frequently Members of that Honourable Houſe, it is happy for the 
People of England, and a great Honour to that Noble Aſſembly, that Juſtice 
rank be had againſt them there, at the Suit of all the Commons of Eng- 
land. ; | 


Since then this Power of Impeaching and Proſecuting Evil Miniſters, is neceſ: 
ſary for the Publick Safety, and muſt be plac'd in ſome one Branch of the Su- 
preme Authority; and ſince no Branch thereof are accountable to any Superior 
Power, but may Exerciſe the Powers veſted in them, as they 1n their great 
Judgments and Diſcretions ſhall think moſt conducing to the Publick Good : 
And ſince this Power cannot be lodg d with the Xing nor with the Lords, for the Rea- 
ſons aforeſaid, it follows, that the ſame is Legally veſted in the Commons; and that 
they may exerciſe it as they thiok moſt convenient for the Publick Safety, 
without Control, or rendring any Account of their Proceedings; and confequent- 
iy, that they may (amongſt other Things) exhibit Articles of Impeachment whes 
they think it convenient ; that is, in due Time, of which they, who are to draw them, 


muſt be the proper Judges. 


But 
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But to explain this Matter to the meaneſt Capacity, give me leave to ſuppoſe 
(for a Wiſe Conſtitution of Government provides a Remedy for all Diſtempers and Ar- 


cidents in the Body Politick ) that in any future Reign,a Great and Powerful Miniſter. 


of State having the Command of many Millions of Money rais d for the neceſſary 


Occaſions of the Xing and Kingdom, but in great part employed for the Unneceſſary 


Occaſions of this powerful Miniſter and his Creatures, ſhould thereby be enabled to 
create many Friends and Dependants in the Government, and alſo in the ſeveral Bran - 


ches of the Supreme Authority; and at length, to Eſtabliſh ſuch a Scheme of Manage- 


ment of the Publick Affairs, that the Nation ſhould not only be brought under a vaſt 
Debt, whilſt the Managers got vaſt Eſtates, but ſhould be Involv'd in fuch Unhappy 
Circumſtances, and fo reduc'd to the laſt Extremity, that the Repreſentatives of 
the People ſhould be entirely convinc'd that either that Publick Manager muſt be 
remov'd from the Publick Miniſtry, or the Nation be utterly Ruined and Undone. 


What would you have the Houſe of Commons do in ſuch a Caſe? Would you 
have them fit ſtill and ſee the Nation brought to Ruine and Deſolation 2 Would 
you have them betray their Truſt, and act contrary to their Judgments? No! The 
Houſe of Commons in ſuch a Caſe, ought to do what all Good Men would expect 
from them ; and that is, to carry up a General Impeachment to the Lords, and ap- 
point a Committee to draw up Articles upon that Impeachment, and in the mean 
time they would humbly Addreſs the Xing for his own, and the Common Safety, 
to remove that Great Miniſter from his Councils and Preſence. 


And the Committee appointed to draw up the ſaid Articles, would think them- 


ſelves obliged for their own Reputation, and for the Honour of the Houſe of 
Commons, and of all the Commons of England whom they repreſent, to take great 
care in diſcharging the truſt repoſed in them; à d therefore as the Caſe may hap- 
pen to be very ſhort, ſo it may alſo happen to be very long, and according to tlie 
nature thereof, and the Circumſtances of the Fact, ſo the Drawing ot the Articles 
may take upa very fhort, or a very long time. | 


Sometimes there are a great number of Articles to be Exhibited, ſometimes ve- 
ry few, ſometimes many Witneſſes are to be Examined, at other times none at all; 
ſometimes they are obliged to ſend for Perſons, Papers and Records ; at other 
times they want no ſuch aſſiſtance ; ſometimes the Witneſſes are near at hand, ſome- 
times at a great diſtance, ſometimes the Committee agree to all the Articles at 
firſt Fght, ſometimes they differ in Opinion about every Article, and many days 


are ſpent in debating one Article, and perhaps in Debating one ſentence in that Ar- 


ticle, and the like may happen upon the Report to the Houle ; where the ſame 
are read Paragraph by Paragraph, and frequently debated and altered before they are 
agreed to by the Houſe, And infinite other Circumſtances may happen, to make 
the Proceeding more quick or more flow ; and therefore, who can poſſibly be 'the 
proper Fudges of the time of bringing in the Charge againſt the Perſon Impeached, but 
they who have all the Circumſtances of the Caſe before them: 


Tis true, that in in{erior Courts, where Cauſes are carry'd on by private Perſons, 
and not by numerous Bodies of Men, and where the Nature of the Buſineſs does ad- 
mit of it, the Law hath appointed a ſet time to private Subjects, tor bringiog 
in all Declarations and Pleadings ; and in caſe the Plaintiff or Defendant defires a 
longer time he muſt give a good reafon for it: But this is fo far from being an ar- 
gument againſt the Privilege of the Honſe 1 that it is a ſtrong argument 

| | for 
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tor it: For it is evident by all the Precedents in the Journals of the Houſe of 
Lords (of which many are lately publiſhed) that no fix'd day was ever appointed 
for bringing in Articles of Impeachment, but that ſometimes they were exhibued the 
fame day, ſometimes in two days, ſometimes in five, ſeven, twenty five, and twenty nine 
days, and at other times they have not been Exhibited till another Seffion, or an other 
Parliament, as the nature of the caſe has required; and therefore there never being 
any ſet day fix'd for bringing in the Charge, does evidently demonſtrate that it waz 
left at Liberty; and that neither the nature of the Caſe, nor the Nature of the Con- 
ſtitution of the Government did admit of any Limitation of time in ſuch Caſes, 
but that the ſame was entirely left to the Diſcretion of the Houſe of Com. 
mons, And what great matter is this, that the Houſe of Commons, who have a Power 
over the Rights and Liberties of all the people of England, as their Repreſentatives, 
ſhould alſo have a Power over the Liberty of a particular Subject? Where is the dan- 


ger? What is the great Inconvenience? it is plainly proved, That we muſt either Truſt 


it there, or no where ; and if we Truſt it no where, we mult all be Ruined, 


And if the Commons have uſually brought in the Articles or Charge in a hor: 
time, that is no ſort of Argument againſt them, but rather demonſtrates that they 
have ever made good uſe of the Power lodged in them, and therefore ought 
not now to be diveſted of it. 


But although the Commons have upon all occaſions demonſtrated their Zeal for 
Juſtice, and their Tenderneſs for all particular Perſons, as far as was conſiſtent 
with the Publick Safety; Does it follow from thence, that when they Deſire it, 
and conceive there is Occaſion for it, that they muſt not have as much time to 
proſecute an Impeachment at the Suit of all the Commons of England, as a little At- 
torney has to proſecute an Action of 10 J. at the ſuit of a private Subject? No 
certainly, this can never be admitted, when it is duly weigh'd and confider'd 
in a proper manner. 


For if ever the Parliament ſhould be enclin'd to limit a time for bringing in the 
Charge, and proſecuting an Impeachment to Tryal and Judgment, which muſt be 
done by a Law, as the Bill of Priviledges was, and not by any one branch of the Le. 
giſlative Authority; yet it cannot be conceiv'd, that any Member of either houſe 
would deſire the time ſhould be limited to ſo ſhort a ſpace as the very ſame Seflions 
of Parliament; which though ever ſo long, may be ſo taken up with other publick 
Buſineſs, and the proſecution delayed by accidental Circumſtances, that the greateſ 
Offender may in ſuch a caſe eſcape, tor want of time to make good the Charge 
againſt him; and fo the Liberty of all the people of England be loſt for ever, fu 
fear of loſing the Liberty of a fingle perſon for a ſhort time. | 


And here it may alſo be obſerved, That the Trying of Impeachments hath alway: 
taken up a conſiderable part of a Seſſion of Parliament, by reaſon of the Greatne 
of the Aſſembly, and of the Debates that frequently happen about the Priviledges o 
both Houſes, as may be ſeen in all Proceedings of that kind, in the Journals of bot! 
Houſes : And therefore, in times of danger, and at the latter end of a Seſſion, wheel 
Foreign Affairs, and Matters of greater Conſequence, require diſpatch, it may not 
always be conſiſtent with the Safety of the Nation, to proceed to ſuch Tryals ; ans 
whether is of greater Conſequence to the Publick, the Safety of the King or Kingdom, 
the Tryal of an Impeachment, this Seſſions or the next? 


But when a Debate ſhall at any time ariſe between the Two Hoſes, the 
concerns the Right of all Tmpeachments whatſoever, and conſequently the commo 
Safet: 


ts. 
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Safety of the King and People; there the Commons ought not to proceed to Tryal, 
till that matter be firſt determined; notwithſtanding they have plain and poſitive 
Proof againſt the Perſon Impeached, or that he had actually Confeſſed many of the 
Articles of Impeachment, which alone were ſufficient to found a Judgment apainſt 
him; for otherwiſe it may ſo happen, that the whole, Fuſtice of the Nation may be ob- 
ſtrudted and defeated, by proceedings of the like Nature. 3 


This was the Reſolution of the Commons in the Cale of the Five Popiſh Lords, 
whom no Perſon can think they were unwilling to bring to a Tryal, or that they made 
uſe of ſuch pretences only to cover an affected Delay in the Proſecution. 


There may perhaps be Inſtances given of a private Suit being Heard and Deter- 
mined the ſame Term, but then it was by conſent of all Parties; or elſe no Court 
in Weſtminſter- Hall can Compel either Party to come to Tryal and Judgment the 
firſt Term, by che ſtricteſt Rules of Proceeding; and it a trifling Suit of ſmall Va- 
lue be Ended in Three Terms, it is reckoned a very quick Proſecution; fince few 
of them are determined in as many Years: And is it reaſonable, that three or four 
Impeachments, at the Suit of all the Commons of England ſhould be brought to 
Tryal and judgment, without Content, the very ſame Seſſion of Parliament? 


And if the Lords have a Legal Power to appoint a time for bringing in the par- 
ticular Charge bctore them, and in default thereof to diſmiſs the Impeachment ; 
may not the Lords then, if they pleaſe, make all Impeachments whatſoever uſeleſs 
and impracticable, and the People of England have no certain Remedy for Redreſs of 
Grievances. | 


But in caſe the Lords may alſo proceed to Tryal and Judgment, without the Con- 
currence of the Commons, then they may proceed either to Judgment of Condemna- 
tion, or to Judgment of Acquirtal, and may not either of theſe Proceedings, at one 
time or other, prove very prejudicial both to the King and the People. 


For give me leave once more to ſuppoſe, (what has or may happen) that there 
ſhould be at any time hereafter a great Conſpiracy to take away the Life of the 
King, and to ſubvert the Government, and Two Offenders are firſt Detected and 
Impeached ; and afterwards it ſhould appear by farther Evidence, and by the Con- 
feſſion of the Impeached Perſons, that divers other great Offenders more dangerous 
than themſelves, are Engaged in the ſame wicked Deſign; and that it was abſolute- 
ly Neceſſary for the Common Safety, that the firſt Impeachment ſhould not be 
proſecuted, in order to make thoſe Perſons Evidences againſt the reſt: And ſup- 
poſe the ſaid great Offenders to have many great Friends and Relations ; if then the 
Houſe of Lords have a power to proceed to Tryal and Judgment, without the 
Conſent and Concurrence of the Commons, may not the Lords, if they pleaſe, Con- 
demn the Perſons that were to be the Witneſſes, and afterwards Acquit, for want of 
Evidence, all the reſt of the dangerous Conſpirators, whereby utter ruine and de- 
ſtruction may happen both to the King and Kingdom. 


'Tis true it may with great reaſon, and without the leaſt doubt be preſumed, 
that the prelent Houſe of Lords doth abhor the leaſt thought ot ſuch an Action; 
but we are not now Arguing what any Houſe of Lords will do, but what they 
may do hereafter, if they think fir, and from thence to draw an Argument to 
prove the Conſtitution of the Government in this particular. 


For ſuch is the admirable Contrivance of the Conſtitution of the Government 
of England, to the Eternal Honour of thoſe who firſt Eſtabliſh'd the ſame, and 
for 
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for the Perpetual Happineſs of the Exgliſh Nation, That no Care has been wanting 
effectually to provide for the Publick Safety, and thereiore 4 leſs Security was 


not Eftabliſh'd for the Safety of the People, when a greater might be had: The People 
of England are not to depend upon the Security of two Checks or Branches of the 


Supreme Authority, when the Nature of the Thing will admit of three; nor of 


any one, when the Nature of the Caſe will admit ot to. 


Thus, in the Paſſing of Laws, the Nature of the Caſe doth admit of Three to 
be Checks one upon another, The King, the Lords, and the Commons, and there- 
fore no Law can be Paſs d but by all three Branches of the Supreme Authority, 
who are United by Intereſt in the ſame Common End, The Fublick Good. But 
in puniſhing Great Miniſters of State, tor doing Unlawful Things at the Com- 
mand of the King, the Nature of the Caſe does not admit of all Three, for the 
Reaſons aforeſaid ;—But ir does admit of Two, The Lords and Commons ; and 
therefore, it ſeems very agreeable to the Wiſdom of our Foretathers,that neither of 
them ſhould be omitted where the Security of Both might be had; and that ſince 
both Houſes are United by Intereſt in the ſame Common End, they ſhould alſo 
be United in the Means to attain that End; and that the Safety of the whole Na- 
tion ſhould not depend on any one, but on the Concurrence of both Houſes. 


And thus it ſeems to be Wiſely Eſtabliſh'd, That as the Commons cannot Impeach 
but at the Bar of the Lords, ſo the Lords cannot regularly proceed to Trial or Fudg- 
ment on that Impeachment, but upon the Proſecution of the Comment. 


And as the Lords have a Right on one fide to Appoint a Time and Place of 
Trial, ſo the Commons have a Right, on the other (ide, to ſuch an Appointment 
as is Convenient for both Houſes. | 


And here again, we may obſerve, The Policy and Excellency of this Conſti- 
tution, which is ſo contrived, that it does in a manner Compel an Agreement be- 
tween the Two Houſes for the Publick Good ; for if neither Houſe can regularly 
proceed to Tryal and Judgment, without the Concurrence of the other, they muſt 
either Agree to ſettle all Preliminaries for the Conveniency of both Houſes, or elſe 


both the Powers of Lords and Commons, relating to Impeachments, will be ren- 
dred IneffeCtual. | 


So that it is not very material which Houſe has the Power of 1 
Time and Place, ſince they muſt be Convenient, and Approved by both. Nei- 
ther is it to any purpoſe, for either of them to Inſiſt on any Time and Place of 
Trial when Both are not Ready, if neither can Regularly Proceed to the ſaid 
Tryal without the Concurrence of the other. | 


And as there is great Conveniency and Security to the Subject on One Side, by 
the Neceſſity of the Concurrence of both Houſes ; ſo there is no manner of Incon- 
veniency by it on the Other, but what is Incident to all Governments in the 
World ; for it the Supreme Powers cannot agree, not only a Private Subject muſt 
Suffer for Want of being brought to Tryal, but the whole Kingdom mult Sutter 
tor Want of their Agreement. 


And as to the Liberty of a Particular Subject Impeach'd , certainly his 
Life and Fortune is ſtill more Safe in the Hands of Both Houles than in any 
One; and much more f{afe under the Neceſſzty of their Concurrence, than if any 
One Houſe had the Power of Proceeding alone; for as it is the Intereſt of an In- 
nocent Perſon that Juſtice be not delay'd, fo it is his Intereſt that Juſtice be not 
precipitated, | A 
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A Guilty Perſon may have Reaſon to dread the delay of a Seſſion, becauſe he 
may perhaps dread the Diſcovery of more Faults ; but an Innocent Perſon bei 
ſafe — the latter Fear, hath no Reaſon to be too much concern d at the for 


eſpecially when his Perſon is under no Confinement. 


mer, 


But be the Caſe as it will, the moſt that can be made of it for the Liberty of the 
Subject is only this, That by One Conſtruction the Lords may delay the Tryal of 
an Impeachment, and in the Other the Commons ; that is, by One the Liberty of 
the Subject is in the Power of the Lords, by the Other of the Repreſentatives of 
all the Commons Of England. 


But ſince the Lords are not Entruſted with both Powers, but only with the Right 
of Judging, and the Commons have the Right of Proſecuting Offenders, it ſeems 
Reaſonable that the Lords may Judge, and the Commons Proſecute, as they in 
their great Judgments and Diſcretions ſhall think Juſt and Reaſonable, for the 
Publick, Good; and as no Argument againſt the Power of Judicature in the Lords, 
ought to be founded on a Suppoſition of Partiality in Juſtice, ſo no Argument 
again(t the Diſcretionary Power of Impeachments, in the Commons, ought to 
de founded on the Suppoſition of Delay in the Proſecution. | 


The Lords and Commons are both Branches of the Supreme Legiſlative Authc? 
rity, and have theſe diſtin Powers Lodged in them for the Common Safety of the 
People of England, and being Mutual Checks one upon another, and both under 
the Happy Influence of the King, who is the Father of his People, We ought 
not to find fault with our Conſtitution, but rather to admire the Care and Wiſ- 
dom of our Anceſtors, who have done all that was Poſſible, and the Nature of 
the Thing would admit, for the Publick Safety. 


Tis the Power of Impeachments has hitherto Preſerved the Conſtitution of 
this Government, from the many Attempts of Evil Miniſters ; and tis to that we 
muſt always owe the Common Safety : And therefore the Poſſibility, Suppoſition, 
or Reality of a Hardſhip, to a Private Perſon, muſt not ſtand in Competition with 
the Publick Safety, nor with the Rights and Liberties of all the People of 
England. Tis better Suffer a private Michief, than a publick Inconvenience; and 
therefore tis better for the Nation, that a few Perſons ſtand to the Mercy of the 
Commons of England, than that a Fundamental Part of the Conſtitution of the 
Government, which is Eſtabliſhed for the Safety of All, be rendred precarious 
and ineffectual in their Favour. i | 


'Tis for the Liberty of England, that every True Engliſb- man will Contend ; 
and ſurely it is better, that the Commons have a Diſcretionary Power in the Proſecu- 
tion of Impeachments,than any others have a Power of Defeating Impeachments,and 
thereby of Deſtroying the Rights and Liberties of all the People of England. 


The King, Lords and Commons, have ſeveral Rights and Powers, as Neceſſary 
Checks one upon another, to preſerve the Common Safety; but if any one hath a pow- 
er to make the power of the other impracticable, then they cannot be Checks one 
one upon another, and conſequently there is zo Common Safety, 


No ſort of Government doth admit of an Abſolute Perfection, and therefore 
that Government is the beſt, which carries with it great as great a Certainty and Se- 
curity for the King and People, as the nature of Humane Government will admit ; 
and fince in all Conſtitutions of Government, there muſt be a Power lodged ſome- 


I where, 
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where, for the preſervation of the Rights and Liberties of the People, and that 
Power in this Government is chiefly lodged in the Commons of England as their 
Repreſentatives, we muſt not, in favour of a few, endeavour to deſtroy the Ori- 
ginal Conſtitution for the Safety of all. 


The Commons of England are Men, and may Err, yet tis They have hitherto pre- 
ſerved the Rights and Liberties of the People ; and the Diſcretionary Power of 
Impeachments is ſo eſſentially neceſſary to the preſervation of thoſe Rights and Li- 
berties,that whenever it is taken from them,the Satety ofthe People is gone with it. 


What had become of this Nation in former Reigns, when Evil Miniſters had 
almoſt Ruined the King and Kingdom, by Secret Intreigues and private Councils, 
if the Commons of England had not had a Power to cenſure them even po 


Common Fame ? 


How often had England been Undone, if it had been neceſſary to make the 
Proofs publick before the Commons Impeached Evil Miniſters, or made any Ad- 
dreſs to the King, to remove them from his Council and Preſence ? 


Evil Council, like Poyſon, is given i Secret; and tho' all Men are convin- 
ced of the Guilt by the Conſequence and Effects, yet plain and poſitive Proof is 
not immediately to be attained : And if Evil Miniſters are to be continued till ſuch 
Proof can be regularly produced, upon Tryal of an Impeachment, the Nation, 
in that time, may be Ruined and Undone. 


For this Reaſon, the Power of Impeachments was not Lodged in any but 
the Repreſentatives of the Commons of England; nor the Right of Judicature, up- 
on ſuch Impeachments, in any but the Houſe of Lords, who being Original 
Branches of the Supreme Legiſlative Authority, are preſumed to be above any 
Private Ends or Deſigns, and therefore are not Confined to the ſtrict Rules and 
Methods of Proceedings in Inferiour Courts. 


And here it may be Obſerved, That no Subject of England ought to think 
himſelf in danger of any Injuſtice from the Houſe of Commons, who are a 
Branch of the Legiſlative Authority, Repreſentatives of all the People, Guardians 
of their Liberties, and Patriots of their Country, and where it is not to be ima- 
gin'd that a Majority of ſo numerous a Body of Gentlemen, can be Influenc'd 
againſt Reaſon and Juſtice ; and the Perſon Impeach'd may alſo Petition both 


Lords and Commons to bring on his Trial. 


And it may alſo be obſerved, That whenever either Houſe has thought fit to put 
the other in mind of any Matter depending before them, it has always had a due 
Influence, for the Diſpatch of Buſineſs, in a reaſonable time,and has ever been done 
with that great Reſpect to each other, as is due from one Branch of the Legi- 
ſlative Authority to another, and as becomes the Wiſdom and Conduct of both 
Houſes, without the leaſt Reflection on the Honour or Juſtice of either Houſe, or 
without expecting any Anſwer thereto. | 


For this proceeding ſeems to be founded on a Suppoſition, that in the multi- 
tude of Buſineſs, a ſingle Matter may be neglected, but that as ſoon as either 
Houſe 1s put in Mind of it, they will immediately proceed, or elſe that they have 
Juſt Cauſe to the contrary ; and therefore, after they have put one another in Mind, 
in general terms, the proceeding is (till left to their own Diſcretion, without ex. 
peQing any Anſwer, or inſerting any thing in the Meſſage, that may ſeem to diſtruſt 
the Honour and Sincerity of either Houſe. 

But by what has been ſaid,it may appear, That there is as much Care taken by - 
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Conſtitution of our Government, for the Liberty of partic ular Subjects, as is con- 
ſiſtent with the Preſervation of the Liberties of Exgland; and more than that 
cannot reaſonably be expected. 


Hence alſo it may appear, That the Lords and Commons being Branches of the 
Supreme Legiſlative Authority, are not in the Exerciſe of the Great and High 
Power repoſed in them, for the Common Safety, to follow the Laws 
and Cuſtoms of the Interiour Courts of Juſtice, but the Laws and Cuſtoms of 
Parliament ; for as the Foundation and Reaſon of their Proceedings are different, 


ſo are their Laws. 


And therefore, as it would be very improper, to Cite a Caſe out of the Jour- 
nals of Parliament, as an Authority in Heſtinſter-Hall, ſo it would be altogether 
25 improper to Cite a Precedent out of Weſtminſter-Hall as an Authority in Parliament. 


Lex & Conſuetudo Parliamenti, The Law and Cuſtom of Parliament is a di— 
ſtin& Law by it ſelf. Thus my Lord Coke ſays, in his 4th Inſticutes, p. 15. As 
every Court of Juſtice hath Laws and Cuſtoms for its directions, Some by the Common 
Law, ſome by the Civil and Canon Law, ſome by peculiar Laws and Cuſtoms, &c. /o 
the High Court of Parliament (ſuis propriis legibus & Conſuetudinibus Subſiſtit) has 
its own proper Laws and Cuſtoms ;, tor as the Reaſon differs, ſo alſo doth the Law. 


And therefore there is as much Reaſon to alledge, That a Common Informer 
and Proſecutor ought to be treated as a Branch of the Legiſlitive Authority; as 
to affirm, That a Branch of the Legiſlative Authority ought to be treated as a 
Common Informer or Proſecutor. 


Tis inſiſted, That what an Inferior Court can do, a Superior Court may do; 
but all the Inferior Courts may appoint Time and Place of Tryal, therefore the 
Houſe of Lords, who are a Superior Court, may do ſo too, This is true if the 
Caſe be rightly Stated ; but, Qui bent diſtinguit bent docet : Every Caſe ſtands 
upon its own Bottom, and One Material Circumſtance quite alters the Na- 
ture of the Caſe. A Judge in Meſtinſter-Hall may Appoint the Time 
of Tryal to a Common Informer, and alſo to the Attorney-General, tho' this is 
ſeldom or never done without a previous ſignification to the Court that he is 
ready with his Evidence: But be it as it will, the Lords may do as much to the 
ſame Proſecutors, if they came before them. But it does not hence follow that 
they can do the ſame to the Repreſentatives of the Commons of England ; unleſs 
they can ſhew that the Judges can appoint Time and Place of Tryal to the Hon ſe 
of Commons, or that a Common Proſecutor, or the Attorney-General, is a Branch of the 
Legiſlative Authority, and has a Right of Impeachments veſted in them as a Bulwark 
to Preſerve the Rights and Liberties of the Commons of England. Then indeed that 
Caſe would be ſomething like the Caſe of the Commons; but ſuch a Suppoſition 
being abſurd, no Argument can be drawn from thence againſt the Rights of the 
Commons, 


The Attorney-General does indeed Proſecute in the Name of the King, and 
the King ought to have Juſtice as much as the Commons; but then it muſt be 
Conſidered that the King Sues in his own Courts in Weſtminſter-Hal, and is as 
ſecure of Juſtice from the Judge, as he is from the Attorney-General ; for the 
Judge is not only Bound to the King as his Sovereign, but in Con- 
ſcience by his Oath of a Judge; and if Juſtice be refuſed, he may be 
removed from his Office, or a Writ of Error may be brought : But the 
Lords are under no ſuch Oath or Obligation to the Commons, neither is there any 
Appeal from their Lordſhips Judgment. So that if the Commons may be Surprized 

In 
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in Time or Place, it muſt be Fatal to them without farther Remedy,and the Right 
of Impeachments for the Safety of England will be totally defeated. Therefore no 
Inference can rationally be drawn from this Proceeding in Weſtminſter-Hall, to 
Govern the Caſe in Queſtion, 


My Lord Coke in his 4th Inſtitutes, p. 23. Treating of Judicature hath theſe 
Words: Now Order doth require to treat of other Matters of Fudicature in the Lord; 
Houſe, and of Matters of Judicature in the Houſe of Commons z, and it is to be know 
that the Lords in their Houſe have Power of Judicature, and the Commons in their 
Houſe have Power of Judicature, hut the handling thereof, according to the Worth and 
Weight of the Matter, would require a whole Treatiſe of it ſelf. And therefore re- 
fers to the Journals of the Lords, and the Book of the Clerk of the Houſe of Com. 
mont, which he ſays is a Record, as is agreed by Mr. Prynn, to ſome Purpoſes, and 
as it is affirmed by Act of Parliament, Anno 6 H. VIII. c. 16. And here he cites 
the Caſe of Thomas Long, who gave the Mayor of Weſtbury Four Pounds to be 
Elected Burgeſs, and thereupon was Elected : This Matter was Examined and 
Adjudged in the Houſe of Commons Secundum Legem G. Conſuctudinem Parliamenti, 
and the Mayor Fined and Impriſoned, and 1 Removed 3 tor this Corrupt Deal. 
ing (ſays Lord Cole) was to Poiſon the very Fountain it ſelf. 8 Eliz. Vid. Book 
of the Houſe of Commons, 8 Elix. Ounſloe Speaker, fol. 19. 23 Eli. ibid. fol. 14. 
ibid. Muncton Struck William Johnſon, a Member of Parliament: The Hou: 
of Commons Adjudged Muncton to the Tower, &c. See Rot. Parl. 8 H. VI. 
un. 57. 2 Aprilis, 1 Marie. Theſe Caſes are not oppos d by my Lord Coke's great 
Adverſary Mr. Prynn. | 


And by theſe few Authorities (of which many more might be cited out of the Old 
Books and Journals) it appears that the Commons, who have a Right of Judicature 
in their own Houſe, and are a Branch of the Supreme Legiſlative Authority, are not, 
either in Point of Right, Reaſon, or Decency, to be treated like a Common Infor- 
mer, or like an Attorney or Sollicitor-General. The Nature of the Caſe ſpeaks 
ſo Plain, and has been ſo Fully ſet forth before, that to offer much more upon that 
Subject ſeems to be altogether unneceſſary. 


All Men have a Right by the Law of Nature to defend themſelves from Injury 
and Oppreſſion, and till better Forms of Government were deviſed and appoint- 
ed, Offenders againſt the Publick were uſually condemned by the General Voice 
of the People. 


The Power of Impeachments therefore in the Commons, ſeems to be an Original 


Inherent Right in the People of England, reſerv d to them in the firſt Inſtitution of 


the Government by the Law of Nature, and Self-preſervation, for the Common Security 
of their juſt Rights and Liberties. 


And therefore they cannot be defeated of that Power without an Encrcach- 
ment upon that Right which belongs to them by the Law of Nature, and Self- pre- 
ſervation, and thereby diflolving the Fundamental and Original Inſtitution of 
the Ezgliſh Government: For an Impeachment (as the Commons were pleas'd to 
declare upon another occaſion), is virtually the Voice of every particular Subject of 
this Kingdom, crying out againſt an Oppreſſion, by which every Member of that Body 
is equally wounded. And it may prove a Matter of ill Conſequence, that the Uni- 
verſality of the People, ſhould at any time have occaſion miniſtred and continued 
unto them, to be apprehenſive of utmoſt Danger, from any Branch of the Legilla- 
tive Authority, from whom they of Right expect Aſſiſtance. 
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The Judicature of the Lords is indeed a wiſe and prudent Inſtitution in the Eſta- 
bliſhed Government, to preſerve a Ballamce of Power, and to be a Skreen and Back 
between the King and the People; but that Power cannot reaſonably be conceived to 
be lodg'd in the Lords as ar inherent Right by the Law of Nature. | 

Whenever therefore a material Diſpute ſhall ariſe, between two Branches of the 
Supreme Authority, whereof one hath ar inherent Right by the Law of Nature, and 
che other a ſubſequent Right by Inſtitution, concerning a Matter that is abſolutely 
neceſſary to _— both; which of them ought to give 33 Or why is it not 
fair and equal for them to concur together, and aſſiſt each other, for the General 
Good of the King and Kingdom? | hs | 

This ſeetns very plain and evident, that the Concurrente of both Houſes, to ſet- 
fle the Preliminaries before · mentioned, does not deſtroy the Right of Judicature 
in the Lords ; but the contraty thereof, manifeſtly tends to make the Right of 
impeachments in the Commons precarious, and ineffectual, at Will and Pleaſüre. 


Whoever therefore argues for the Concurrence of both Houſes to ſettle Preli- 
22 does not argue againſt the eſſential Power and Right of Judicature in 


e Lords; but rather to preſerve the ſame by preſerving the juſt Ballance of the 
Conſtitution ; which is eſſentially neceſſary for the Safety of all. | 


But from hence it appears how Unjuſt it is to Cenſure any Houſe of Com- 
mons for Committing 3 that are not Members, either for an Affront tothe 
Houſe, Contempt of their Orders, or for Corruption and Bribery in Elections, when 
the ſame has been done, not only in all the Parliaments, ſince this Revolution, when- 
ever there was Cauſe for it, but this Power has been Exerciſed and Claimed as an 
undoubted Right in the Commons in all former Reigns: and indeed is as abſolute- 


ly Neceſſary to Support that Part of the Conſtitution of the Government: as the 
fame Power is in the Lords to Support the other. s 45 the 


For to what purpoſe have they a Power to fend for Perſons, Papers, and Ne- 
cords, for the Diſpatch of Publick Buſineſs, if they have not Power to puniſh thoſe 
that diſobey their Orders? Or to what end have they a Power to give Money for 
the Service of the Nation, if they have not likewiſe Power to call thoſe Perſons 
to an Account, who defraud both the King and People, and apply the Publick 
Treaſure to their own, or other corrupt Ules ? 

And here the ſame Maxim, which is cited before, comes in force again; That 
where a Power is granted to any Branch of the Legiſlative Authority, every 
thing is granted with it that is neceſſary to Support that Power, or elſe, in effect, 
no Power is granted at all. | 

And for that Reaſon neither the Habeas Corpus Act, nor any other Statute is ever 
extended to deſtroy the Priviledge of either Houſe of Parliament, without ex- 
preſs Words in the Act; and in this Caſe a Perſon Committed cannot be Conti- 
nued in Cuſtody longer than that Seſſion of Parliament, which is a ſmall Puniſh- 
ment for an open Indignity to either Houſe, or an Offence that tends to deftroy 
the Conſtitution of Parliament. 


Upon the whole Matter therefore it appears, that the way to preſetve the 
Conſtitution of the Engliſh Government is to preſerve the Right of Judicature to 
the Lords, and the Right of Impeachment to the Commons, from Interfeting or 
Claſhing One with the Other; and the beſt way to do that ſeems to be, for the 
Lords and Commons to agree and ſettle Preliminaries, and then the Lords to appoint 
Time and Place, and proceed to Tryal and Judgment at the Inſtance, and with 

the Concurrence of the Commons. | 
The Lords and Commons have continued for many Tears in Peace and Union, 
Aſſiſting and Supporting one another 5 the Common Good, and tis bycobly 
ped. 
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hoped that the ſame Methods by which that happy Union has hitherto been 
Preſerv'd, will (till be a means to perpetuate that Happineſs to this Nation. 


When any Miſunderſtanding therefore has at any time happened between the 
Two Houſes, the Ancient and Conſtant Method of Proceeding in Parliament, 
hath ever been to Appeal to Precedents, and when the Precedents were doubtful, 
then to the Fountain and Foundation of all Precedents, and that is, to Sound 
Reaſon ; and in order to that, Both Houſes have agreed to Conferences or Com- 
mittees, and thereby adjuſted all Difficulties. | 


But here we muſt obſerve a Difference between Fa#s and Precedents, When 
either Houſe hath actually paſs'd a Vote, or done a thing which never came to be 
| Conſidered by the other Houſe, nor ever was Debated and Agreed to, at any 
| Conference or otherwiſe betwixt the Two Houſes, That is called a Fact, but can- 
5 not be inſiſted on as a Precedent to bind the other Houſe. But when a Matter 
comes in Queſtion betwixt the Two Houſes, and is ſolemnly Debated and Conſi- 
| dered, and afterwards Agreed to by Both Houſes, that is eſteem'd a Precedent, and 
ought (with great Submiſſion) to be Binding and Concluſive to both Houſes, and 
no ancient Precedents are uſually cited againſt the Latter, in which all the former 
Precedents are ſuppoſed to have been confidered. For, 


þ Either the ancient Precedents are plain in the point, or they are doubtful ; if 
q they are plain, there is an end of the Debate; if they are doubtful, then Reaſon is 
l to be the Judge, and the matter being determined by rhe Reaſon and Judgment of 
both Houſes, that laſt determination of the caſe is an explanation of all the doubt- 
ful Precedents, and they ought never to riſe up in Judgment againſt the ſame. 


| 

| 

ö And ſuch is the Authority and Sovereignty of Reaſon in all caſes, but eſpecially in 
Proceedings of Parliament,where the publick Safety is more immediately Concerned, 
| That it not only Explains, but in ſome caſes Over. rules, even the ſtrongeſt Precedents, 
=: as in the caſe of a High Steward before-mentioned. It was never known upon any 
| Impeachments and Tryals of Peers, but that the King did always Nominate and 
Appoiat a High-Steward ; the Precedents in the Journals of both Houſes were full 
and expreſs in the point; and yet when it came to be conſidered and ſolemnly de- 
bated, and argued from the Nature of the Conſlitution of the Government, Whe- 
ther the Office of High Steward was neceſſary to the Houle of Lords in Tryals of 
Peers ? it was carried in the Negative, pon the very ſame reaſon in effect that the 
Argument for the Commons is now founded; Becauſe, it ſuch an Office were 
Neceflary, then the King might ſuſpend or deny to Name a High Steward, and 
thereby a Power lodg'd in one of the Branches of the Legiſlative Authority, that is,zhe 
Power of Judicature in Parliament upon Impeachments might be defeated. 


But if Reaſon upon a ſolemn Debate in the Houſe of Lords, ſhall over-rule 
expreſs Precedents to which both Houſes had conſented in all former Reigns, meer- 
ly becauſe upon farther Enquiry it did appear, that thereby it was poſſible (tho 
not probable) for the King to defeat the Power entruſted with another Branch of 
the Legiſlative Authority, as one of the ſupreme Checks for the common Safety: 
How much more ſhall the fame Reaſon over-rule any matters of Fact in either 
Houſe that were never debated or brought to a final Determination by both 
Houſes ? If this Argument be good for the Lords againſt the King , why not for 
the Commons againſt the Lords ? | 


But as to the appointing a Committee of both Houſes to adjuſt Prelimina- 
ries, the Reſolution in the Caſe of the Five Popiſh Lords ſeems to be a very ex- 
iþ preſs Precedent , for the direction of both Houſes ; for there the Commons to avoid 
4 all Interruptions and Delays in the Proceedings againſt the Lords Impeached, and the 
fl Hncomveniencies that may ariſe thereby, did propoſe at a Conference, that a Committee 
4 


of both Houſes might be nominated, to conſider of the meſt proper ways and methods 
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of Proceedings upon Impeachments : The Lords at firſt refuſed a free Conference, 
but afterwards they were pleaſed to Order, that there ſhall be a free Conference 
with the Honſe of Commons, upon the late Conference, concerning the forms and Me- 
thods of proceedings to be had at the Trial of the Lords. 


And the then Lord Preſident having given the Lords an account of the aid 
free Conference, with the ſeveral Debates pro and con on both ſides. 


Upon Conſideration thereof it was Ordered, That a Committee of the Lords be 


— to meet with a Committee of the Commons, to confider of Propoſſtions and 
ircumſtances in reference to the Tryal of the ſaid Lords. 


Now what can be a more expreſs Precedent than this? when after ſeveralConferen- 
ces and FreeConferences , the matter was at laſt ſo ſolemnly agreed to and ſettled ; in 
which Proceedings it cannot be denyed , but that all the former doubtful Precedents 
(which were not very numerous)were conſidered on both ſides; and therefore ought 
never more to riſe up in Judgment againſt a Precedent thus eſtabliſhed. The like 
Committee was appointed by both Houſes in the Caſe of the Earl of Strafford. 


And as to the Methods of adjuſting Preliminaries between the two Houles, there 
ſeems to be no difference (in reaſon) between Impeachments for High Crimes and Miſ- 
demeanors,and Impeachments for High Treaſon ; For the Lords and Commons are equal- 
ly concerned in both, and it is equally neceſſary for them to preſerve their Rights 
and Methods of Proceeding in one as well as in the other; and ſince the Commons are 
allowed to Concur in the greater Caſe, why not in the leſſer 2 


Whenever then the Commons ſhall deſire a Committee of both Houſes for ſets. 
ting the neceſſary Preliminaries on Impeachments , and amongſt other things, 
Whether ſeveral Lords accuſed of the ſame Crimes ſhall fit as Judges on each others 
Tryals for thoſe Crimes; they ſeem to be Juſtified both by the ſaid Precedent, and 
dy Reaſon; for it's a Fundamental Maxim of Reaſon and Juſtice in all Govern- 
ments, that no Man ſhall fit as Judge in his own Caſe, and conſequently ſhall not 
t as Judge to paſs Sentence, That the very Fact of which he himſelf is Accuſed, 
5x0 Crime or Offence in Law; for 'tis not ſaid, That no Man ſhall be Judge on 
lis own Tryal, to Acquit or Condemn himſelf, but no Man ſhall be Judge in his 
wn Caſe : But if the Caſe of another, be the very fame as his own, and upon the 
me Individual Fact, then his Judging in the Caſe of the other, is judging in the 
ſe of himſelf = | : | 
And here it may be obſerved, That whenever a Debate hath happened cencern- 
ng any Preliminary of this conſequence, and which relates to the Method of Pro- 
cedings upon all Impeachments whatſoever, the Commons have always retus'd to 
roceed to Tryal till the Preliminaries were adjuſted, leaſt the fame ſhould be there- 
y Eſtabliſhed as a Precedent, to the Subverſion of Juſtice, on all future Impeachments. 


Since the way then to reconcile any Miſunderſtanding between the two Houſes, 
by Conferences and free Conferences, which are eſſential to the Proceedings of 
Parliament, and the only Means to preſerve a good Underſtanding between the two 
ouſes ; and wherein, upon a fair Debate, Sound Reaſon i to be the Judge, it follows 
lat all free Conferences are to be Managed and carry'd on by the Members of both 
ouſes, with all the Decency and Reſpect that is due from one Branch of the Legi- 
ative Power to another, and with that prudence and moderation that is requiſite 
nd neceſſary to promote a union and right underſtanding between the two Houſes, for 
be common good of the King and Kingdom. | 72 

Whenever then any Managers of the Lords or Commons do tranſgreſs that Rule, 
ty have always been Cenſured for it by their reſpective Houſes, according to the 
rcumſtances of the Caſe, and the Nature of the Offence. 


And it is to be obſerved, That in all free Conferences, the Managers do uſually receive 
ſtructions from the reſpective Houſes for whom they are to Manage; and if any 
* Manager 
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Manager exceed his 


hiTaſtructions, he is like a Soldier that goes out of his Rank, or 
a General that exceeds his Commiſſion ; he is to be blamed for it, tho he has Suc- 
teſs ; But in caſe this Tranſgreſſion is allo attended with indecent and diſreſpectful 
Language to either Houſe, and inſtead of promoting a Union (which is the End 
for which they meet) tends to widen the Difference; the ſame hath always bern 
adjudged an Aggravation of the Offence, and to deſerve a greater Puniſhment, 


And in this Caſe it is not only to be conſider' d, whether the Words ſpoken are true 
or not, ſor neither Houſe has a Power to Try the other, Guilty or not Guilty? But whether 
the Words were Indecent,and did reflect on the Honour and Juſtice of either Houſe: For 
in an Action of Scandalum Magnatum, the Party cannot juſtifie the Words althongh 
they were true; much leſs any Words of Scandal againſt either Houle of Parliament. 


When a Free Conference therefore is deſired, in order to a Committee of both 
Houſes, and a Committee is defired in order to a fair Tryal, and a fair Tryal in 
order to determine by the Judgment of all the Houſe of Peers, whether the Per- 
ſons Impeached are Innocent or not. No particular Manager of either Houſe, has 
an Authority to determine that Point, or cenſure either Houſe for their Proceed- 
ings. It is indeed poſlible, that Perſons Impeached may be Innocear, tho' either 
Lords or Commons think them guilty, and a fair Tryal will bring that Matter to a 
fair Determination; but for a Manager of either Houſe to exceed his Inſtructions, 
and to aſſert at a Free Conference, that the Lords or Commons themſelves think thoſe 
Perſens Innocent whom the Commons have Impeached,or the Lords Condemned, ſeems to 
be not only a High Indignity to that Branch of the Legiſlative Authority, that is 
lo treated, but a great Abuſe of the Truſt repoſed in ſuch Manager. 


But that I may State the Caſe fairly, give me leave to ſuppole, that a Manager 
of the Houſe of Commons ſhould: be ſo Indiſcreet as to affirm at a Free Conference, 
that the Lords themſelves * that Perſon Innocent that they had Condemned ; 
and that thereupon, the Lords ſhould ſend to the Commons, to demand Reparation 
for that Indignity offer d to the Houſe of Peers. There is no doubt, but the Honſ 
of Commons have a Right of Judicature within their own Houſe, and eſpecially 
upon their own Members; what would then be reaſonable and proper for the 
Houſe of Commons to do in that Caſe 2 They might, indeed, admit the Manager to 
put in an Anſwer, in his own Defence, by either Denying or Excufing the Matter 
Charg'd againſt him; but can it be imagin'd, that they would admit the ſaid 
Manager to Juſtify ſuch a Charge againſt him, and to Multiply Affronts to 
the Houſe of Peers, by giving Reaſons to prove, That the Lords were Guilty of 


ſo Ill an Action, and that they had not only Condemned the Innocent, but had 


done it wilfully, and were Conſcious of their own Evil Action? Can it be conceived, 
that they would ſuffer ſuch a Juſtification to be put in Writing, and ſent up to the 
Houſe' of Lords; alledgivg, that the Lords did think thoſe Perſons Innocent whom 


they had Condemned, becauſe others that were in his Opinion Guilty ef the ſame 


Crimes, were not condemned alſo > To what End ſhould ſuch an Anſwer and Juſtifi- 
cation be ſent to the Lords > To reply and join Iſſue upon it? How ſhould that 
Matter be Try'd? How were it poſſible to know what were the Lords Thoughts, 
or the Reaſons why the Lords did not think others equally Guilty, or had nor yet 


thought fit to Condemn them? Shall the Commons pretend to Try the Honſe of 


Peers, Guilty or not Guilty? (and in this Caſe, no other can have a Right of Judg- 
ing, where their own Member is concerned, but themſelves ;) or can either Houle 


Try the other: No, certainly, the Sole Queſtion upon this Meſſage to the Con- 


mons would be, What were the Words that were ſpoken? And then, whether they 


were decent and proper to be {aid at a Free Conference between the Two Houſes, 


and pertinent to the Matter in Debate, and within the Inſtructions of the Houſe! 


And if they were, the Houſe of Commons would endeavour to Excule their Member to 


the Lords ; but if that would not be accepted, they would rather command a private 
Member to aſſure their Lordſhips,7hat be did not defign to Reflect on, or Diſhonour the 


Houſe 
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Houſe of Peers, but if he had unfortunately ſpoke any words that were in the Paſt Offenſrue, 
he humbly begg d their Lorſhips Pardon, than ſuffer any Miſunderſtanding between 
the Two Houles on that account, to the Prejudice of the Publick Affairs of the 


King and Kingdom; and no Subject of Exgland is too Big, to make ſuch a Sub- 
miflion to any Branch of the Supreme Authority. 


But if upon Conſideration of the Words they appeared to be Indecent, and not 
proper to be ſaid at a Free Conference, and that they were not within the Inſtru- 
ions of the Houſe. The Commons would immediately paſs ſuch a Cenſure and 
Puniſhment upon that Manager, as the Nature of the Offence did require; and 


tis to be hoped, the Lords will always obſerve the ſame Reſpect to the Repreſenta- 
tives of all the Commons of England. | | 


- And here it may be obſerved, that when ſeveral Perſons are concerned in the 
ſame Fad, it does not therefore follow, that they are equally Guilty; or if they 
were, that becauſe one is Proſecuted and the other nor, that therefore all are 
thought Innocent. Sometimes it's thought convenient to ſhew Mercy in the midſt 
of Juſtice, and to proſecute a few of the Chief, and Excuſe the Followers and De- 
pendants, T/t pena ad paucos, Metus ad omnes perveniat. Sometimes it is proper to 
fave one in order to obtain Evidence againſt another, and ſometimes a Circum- 
{tance alters the Nature of the Crime, as in the Caſe of killing a Man ; that which 
is only Man laughter or Chance-medley in one, by the Addition of Malice prepenſe, 
is Murder in another. And many other Difterences may happen to diſtinguiſh one 
Caſe from another; therefore, | 


** 


No private Perſon is a proper Judge in Caſes of this Nature, nor 
ought, upon a Free Conference, to make any Reflecting Inferences upon the 
Honour or Juſtice of either Lords or Commons, from his own private Apprehenſions. 


The Commons have a Diſcretionary Power in all Caſes of this Nature, and may of + 


think fit to begin with One Perſon, who appears to them to be moſt Criminal, and 
may reſpite the Impeachment of another till they ſee the Event of that proceeding. 
Or they may think fit to-Impeach one Perſon for a Multitude of Crimes, and not 
to Impeach another for a ſingle Crime; for they are the proper Perſons to Judge, 
from the various Circumſtances of every Cale, what is prudent and fit to be done, 
in Caſes of Impeachments, for the Common Safety of the Xing and the People ; 
and no Manager at a Conference has any Authority to Cenſure, or Reflect on the 
Juſtice of their Proceedings. | 


And thus, upon the whole Matter, the Nature and Excellency of the Government 
of England, by King, Lords and Commons, may appear to all, and even to the 
meaneſt Capacity. Here we may obſerve, the Wiſe Proviſion made by our Anceſtors, 
for the Common Safety of the King and the People, That as #o Blame may be Im- 
puted to the King, ſo no Wrong, be done to the People. 


Under this Happy Conſtitution of Government, Secured by a Wiſe diſtribution 
of Power, in the Original Frame and Inſtitution thereof, to all the Three Supreme 
Branches of the Legiſlative Authority, as Mutual Securities for the Common Safety, 
and to Aſt each againſt the Encroachments of the other, this Nation has enjoy d 
Peace, Profperity and Happineſs, for many Generations: And it will be difficult to 
find an Inſtance, in any Age, that ever any Troubles, or Civil War, happened in 
England, but when ſome one Branch of the Supreme Authority did unreaſonably 
Encroach upon the Rights of the other. 


The Way then to preſerve England, is to preſerve the Fuſt Ballance of the Conſti- 
tut ion; and when any Miſtake or Miſapprehenſion happens between any of — 
L | Branches 
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Branches of the Supreme Authority, to preſerve thoſe - Methods that are eſſential to 
the proceedings of Parliament, and the only Means to preſerve a good Underſtanding ; ¶ Pet 
and that is, By humble Petitions or Addreſſes to the King, and by Conferences, free I wh 
Conferences and Committees betwixt the Two Houſes. . Pro 


By theſe Means, this Nation hath hitherto Proſper'd, and the People Enjoy d their ſior 
Rights and Liberties, to the Wonder or Envy of all the World; and theretore, we Tir 


muſt be careful of admitting any Innovations, or New Doctrines, ſpread Abroad by 1 
gnorant or Seditious Per ſons, to render this Happy Conſtitution void, and of no effec. = 
20 


The Three Branches of the Supreme Authority, are all entirely concerned in In- 04 
tereſt to promote the Publick Good, and have an Abſolute Supreme Power of making conſ 
ſuch Laws, and doing ſuch Things, as they in their Great Wiſdoms and Diſcretions I Dec 
ſhall conceive to be moſt Advantageous and Conducive to the Welfare of the Nation: I *! " 
And the particular Powers lodg'd in every one of them, as Mutual Securities for the . 
Common Safety, are not to be limited by any other Authority beſides their own ; 
Neither can they be Accountable to any other Power on Earth, without confoun- 
ding the Government, and diſſolving the Conſtitution, Lb 


For fince one Perſon cannot diſpole of the Right of another, unleſs he has Autho. Con 
rity from the other ſo to do; and fince it was not poſſible to have a General Meet Il **% 
ing of the Body of the People of England, to Conſult together for the Intereſt of the 1 
Nation, and to Determine, by Majority of Voices, what was moſt Prudent and Safe 
to be done for the good of the Whole, (which is always to be preferred before the o 
good of any particular Part) it follows that it was Abſolutely Neceſſary to Chuſe Re- P 
preſentatives from all Parts of the Kingdom, to whom the Intereſt and Grievances of I 4 
every Place and County might be fairly Repreſented and Debated together at one ¶ lick 
and the ſame time; and who, (in Concurrence with the Xing and the Lords) after I and 
many Serious and Solemn Debates, are beſt able to Judge, and moſt proper to De- ther 


termine, by Majority of Voices, what is moſt Advantageous and Conducive to the 1 
General Good of the Xing and Kingdom. | 


lt can never therefore be admitted as Legal, or ſo much as conſiſtent with the q 
Intereſt and Safety of England, for the Freeholders of any particular Place or Coun- > 


ty, to Direct the proceedings of Parliament, ſince the Safety of the People entirely de- = 
pends upon the Reſult of the Mutual Debates and Conſultations of their Reprelenta- wa 
tives, that come from all Parts and Corners of the Kingdom; and who alone are = 


able, by the Aſſiſtance of one another, to Underſtand the true State and Condition of the 
Nation. 


'Tis true, that ſuch is the great care and tenderneſs had for the Safety of the People, I is P 
that they may, in a decent and reſpectſul manner, Petition the Aing, Lords or Com. this 
mons, for Relief or Redreſs of any Real Grievance ; but when ill-diſpoſed Perſons I Han 
abus d the Goodneſs of their Governours, and, under pretence of publick Grievances, || cla; 
took upon them to Direct the King or the Parliament, in Matters of the higheſt I mo; 
Importance relating to the Welfare of the whole Kingdom, whereby many Diſorders Þþ a pi 
and Calamities did ariſe to this Nation, then at laſt a Statute was made, in the x 3th I hav 
of King Charles II. Chap. 5. Entitled, U 


An Act againſt Tumults and Diſorders, on pretence of Preparing or Preſenting and 
© Publick Petitions, or other Addreſſes, to His Majeſty, or the Parliament. Lay 


þ Fry it bath been found by ſad Experience, That tumultuous and other diſorderly ſoliciting, 
| and procuring of bands by private Perſons to Petitions, Complaints, Remonſtrances and Go, 
Declarations, and other Addreſſes to the King, or to both, or either Houſes of Parliament, for alte- * 
ration of Matters eſtabliſhed by Law, redreſe of pretended Grievances in Church or State, or other i << 
pwblick Concernments, have been made uſe of, to ſerve the ends of Factious and Seditious Perſons got- tic 
rem into Power, to the violation of the publick Peace, and have been a great means of the late un- will 
bappy Wars, Confuſions and Calamities in thu Nation. This ¶ not 


of the Commons of ENGLAND. 
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This is the Recital of that Statute , by which ſome Perſons, do Claim a Right to 
Petition the King and Parliament in any Caſe whatſoever but hereby it appears, 
what has been the Effect of diſorderly Petitions in former Times; and that ſuch 
Proceedings (even where Lawful) ought not to be had without extraordinary occa- 
ſion for it; for what has ſerved the Ends of Factious and Seditious Perſons in former 
Times, may do ſo in this. 

For preventing the like Miſchiefs for the future, Be it enafted by the Kings moſt excellent 
Maje iy, by and with the conſent of the Lords and Commons aſſembled in Parliament, and by the 
Authority of the ſame, That no perſon or perſons whatſoever, ſhall from and after the firſt of Auguit, 
One thouſand ſix bundred ſixty and one, Sollicite, Labour or Procure the getting of Hands, or other 
conſent of any perſons above the number of twenty or more, to any Petition, Complaint, Remonſtrance, 
Declaration, or other Addreſs to the King, or both, or either Houſes of Parliament, for alteration 
of matters eſt2bliſhed by Law in Church or State,unleſs the matter thereof have been firſt con- 
ſented nuto, and ordered by three or more Fuſtices of the County, or by the major part of the Grand Fury 
of the County or Diviſion of the County where the ſame matter ſhall ariſe, at their publick Aſixes, or 
General Quarter Seſſions, or if ariſing in London by the Lord Mayor, Aldermen and Commons in 
Common Councel aſſembled ; And that no perſon or perſons whatſoever ſhall repair to His Majeſty, or 
both or either of the Houſes of Parliament, upon pretence of preſenting, or delivering any Petition, 
Complaint, Remonſtrance or Declaration, or other Addreſſes, accompanied with exceſſive number of 
People, not at any one time with above the number of ten perſons, upon pain of incurring a penalty 
not exceeding the Sum of One bundred pounds in Money, and three months Impriſonment without Bail 
or Mainprixe for every offence, which offence to be proſecuted at the Court of Kings-Bench,' or a 
the Aſixes, or General Quarter-Seſſions, within ſix months after the offence committed, and proved by 
two or more credible Witneſſes. 

Provided always, That this Act, or any thing therein contained, ſhall not be conſtrued to extend 
to debar or hinder any perſon or perſons, not exceeding the number of ten aforeſaid, to preſent any pub- 
lick or private grievance or complaint,to any Member or Members of Parliament atter his Ele&ion, 
and ducing the continuanceiot the Parliament, or to the Kings Majeſty, for any remedy to be 
thereupon had; nor to extend to any Addreſi whatſoever to His Majeſty,by all or any of the Mem- 
bers of both or either Houſes of Parliament, during the ſitting of Parliament, but that they may enjoy 
their freedom of acceſs to His Majeſty, as heretofore hath been uſed. 

By this Statute it may be obſerved, That not only the Number of Perſons is re- 
ſtrained, but the Occaſſon allo for which they may Petition; which is, for the Altera- 
tion of Matters eſtabliſhed in Church or State, for want whereot ſome Inconvenience 
doth ariſe to that County from which the Petition ſhall be brought. For it is plain, by 
the expreſs words and meaning of that Statute, That tbe Grievance, or Matter of the 
Petition, muſt ariſe in the ſame County as the Petition it ſelf : They may, indeed, Pe- 
tition the King for a Parliament to Redreſs their Grievances ; and they may Petition 
that Parliament to make one Law that is Advantageous, and Repeal another that 
is Prejudicial to the Trade or Intereſt of that County, but they have no Power by 
this Statute, nor by the Conſtitution of the Exgi;ſh Government, to direct the Par- 
liament in the General Proceedings concerning the whole Kingdom ; for the Law de- 
clares, That a General Conſultation of all the wiſe Repreſentatives of Parliament, is 
more for the Safety of England, then the haſty Advice of a number of Petitioners of 
2 private County, of a Grand Jury, or of a few Juſtices of the Peace, who ſeldom 
have a true State of the Caſe repreſented to them. 

But it is wiſely provided by this Statute, That in all Caſes where it is Lawful 
and Reaſonable for a Number of Perſons to Petition for making, or repealing a 
Law, that even in that caſe, it ſhould be done in a peaceable manner, and by the 
conſent and order of Three or more Juſtices, or by the Majority of the Grand 
Jury; becauſe they are generally Perſons of ſome Note, and are anſwerable to the 
Government for all illegal Petitions that they conſent to; for altho' the Form of pro- 
ceeding, by Order of Three or more Juſtices, may in great meaſure excuſe the Pe- 
titioners for ſuch illegal Acts, as not doing the ſame in a Tumultuous manner, yet it 
will not juſtify the Juſtices or Grand Jury, who ought to underſtand the Law, (tho 
not Matters of State) and be well Adviſed before they Conſent to Petitions of that 
Nature and Conſequence. TT But 
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But admiting à Petition to; be made upon a Lawtul occaſion, to Redreſs a Real 
Grievance ariſing in that County, and to be made purſuant to the ſaid Statute, 
yet no Subject can 2 to a Right, under the pretence of a Petition, to reflect on 

ice of the Parliament, or to Condemn-and Expoſe their Pro- 


* 


cee di be” + * « « & . K $555 286:18 1 N 
The Subject has an Undoubted Right to Commence a Suit in Weſtminſter Hall 
to Exhibit a Bill inc hancery, or to Petition the Lord Chancellor; but yet he has no 
Right to affront any ot the 1aid Courts; and if he ſhould preſume in ſuch a Petition, 
to deſire the Lord Chancellor to turn his plaufible Speeches into Juſt and Righteous 
Decrees, | preſume his Lordſhip might legally Commit him to the Heet tor ſuch 
arffndignity to the Court. 2% "IS I 
For as we muſt take care to preſerve the Rights of particular Subjects, ſo much 
more to preſerve a due Reſpect to all Courts of Juſtice, and eſpecially to preſerve theDig. 
nity of Parliaments, and tlie Rights of the Repreſentatives of all the Commons of Eng- 
land; for whoever Affronts the Repreſentatives of the People of Exgland, Aﬀro-ts the 
People themſelves; and as much as in them lies, over-turns the Conſtitution of the 
Government, appointed for the Common Safety of both King and People. 
And here it may not be improper to oblerve, That it ſeems very Pradent and 
Requiſite, that all the ſeveral Branches of the Supreme Authority thou!d at all Times, 
and upon all Occaſions, Support and Aſſiſt each other, and not in the leaſt Counte- 
nance any fort of Proceeding, that in any Meaſure, or by any Indirect Means or In- 
ſinuations whatſoever, tends to the Diſhonour or Reproach of any one of them, leaſt 


that Method that is taken at one time to Diſſolve a Parliament, ſhov'd be taken 


at another, to deprive this Nation of the Happineſs of the Houſe of Peers, or even of 
Kingly Government. | | 

But as to the Nature of the Powers and Proceedings of the Bords and Commons 
upon Impeachments, The Writer, notwithſtanding any tlüng here: alledg'd, 
doth not pretend zo Aſert, but Argue; not to Determine, but to Submit to 
better Judgment. He is (indeed) deſirous either io convince, or be convinced; 
and theretore hath freely delivered his Opinion in ſuch Terms, as the Nature ot 
the Matter ſeemed to him to require, in hopes that it his Arguments have any Weight 
in them, they may Influence one fide ; and if none, that the Anſwer to them 
may Influence the other, in order to a right Underſtanding, and a Happy Union 
betwixt all. | | | | | 

Tis no Diſhonour to a Juſt Judge to change his Opinion, and a multitude of Pub- 
lick Buſineſs may juſtly Excuſe all Perſons from a haſty Reſolution: And fince it is 
the Intereſt of all to live in Peace and Union, it is the Intereſt of all to hear what 
can be fairly. offet'd for that purpoſe. 


As to the Three Branches of the Supreme Authority, he takes it for a Maxim, 
that no Blame or Wrong is to be imputed to them, or any of them; But if any 
Miſtake happen, they will be pleaſed to hear the Matter fairly debated, on all 
fides, in order to create a Right Underſtandiog, which muſt be the Dt ſire of all, 
fince they are all United by Int-reſt in the ſame Common End, the Publick Good 

And as to any private Perſc s that either have, or {tall hereafter offend againft 
our happy Conſtitution of Government, the Writer can come up to an thing 
in favour of their Perſons, tho' not of their Er: ors: Tis the piblict Good he aims 
at, and the Preſervation of that Conſtitution, that is ſo valuable to this Nation ; and 
which he ſhould think himſelf and his Poſterity unworthy to enjoy, if he ſhould bajel 
give up or betray the ſame, for any private Reſpechs or Friendſhips en one ide, or fat 
any mean or ſervile fear on the other. CCC 20 
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